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IN THE 


United States Court of Appeals 

District of Columbia 


No. 9052 


PEOPLES MORTGAGE CORP., et al., Appellants 

v. 

BEDROSIAN, et al., Appellees 


BRIEF FOR APPELLANTS 


1 

Jurisdiction 

The United States Court of Appeals for the District of 
Columbia has jurisdiction of this case under the Act of 
March 3, 1921, 41 Stat. 1312, Chap. 125, Section 12; Title 
18, Sec. 26, Code of Laws for the District of Columbia 
(1929); Title 17, Sec. 101, District of Columbia Code, 1940. 

2 

Statement of Case 

Appellees, plaintiff below, sued Peoples Mortgage Cor¬ 
poration for damages amounting to $144,315.00, alleging 
breach of a lease contract (R. 1-6). The individual defend¬ 
ants are joined in the suit upon the claim that they acted 
as agents of the corporation, as agents of each other, as 
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co-partners and co-owners, and as operating under the 
“corporate guise” of the defendant corporation (R. 2-3). 
Defendants are also charged with fraudulently holding 
themselves out as the owners of the leased premises (R. 3). 

A copy of the lease, marked “Plaintiffs’ Exhibit 1,” ac¬ 
companies the complaint (R. 7, 8 & 9). The term is for 10 
years commencing March 1, 1941, at a rental of $37,800.00, 
payable in monthly instalments of $315.00. The lease is 
dated January 30, 1941, but the term commenced March 1, 
1941. The individual plaintiffs, as lessees, signed and seal¬ 
ed the lease; for the lessor corporation it is signed by 
Sallye Gerstein, individually, and by Peoples Mortgage 
Corporation, by S. S. Freedman, president. 

The defendants answered generally denying the allega¬ 
tions of the complaint, admit the failure to deliver the 
premises to the plaintiffs, but justify the failure because 
of their inability to procure the proper finances to obtain 
title to the premises, as to all of which they allege, plaintiffs 
had knowledge. 

One of the plaintiffs, Garabedian, testified about the 
transactions leading up to the execution and delivery of 
the lease (R. 14-16). All of his transactions were with the 
defendant, Freedman, but there was no evidence that 
Freedman acted in any other capacity except as agent 
for the corporation, although the witness, Garabediain, 
is certain that Freedman held himself out as the owner of 
the building (R. 16). Freedman offered to rent the prem¬ 
ises as a hotel (R. 15). On January 30, the lease was exe¬ 
cuted (R. 16). The plaintiffs never obtained possession (R. 
17) . 

Plaintiff then offered testimony as to damages. At this 
point defendants objected to the admission of testimony 
of the cost of operating the hotel. Defendants objected to 
any testimony on prospective profits (R. 18). The Court 
stated (R. 19): 
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“In no case make it a theoretical measure of dam¬ 
ages. I suggest that you correct the situation by es¬ 
tablishing it upon the theory of damages which is the 
difference between a reasonable value of the lease and 
the contract figure.’’ 

The witness then attempted to prove rental value but his 
qualifications to do so were in doubt (R. 19-20-21). He was 
then asked what in his opinion would be a fair rental value 
of the building today. This question, the defendant, con¬ 
tended, was proper, but the witness not qualified (R. 21). 
Thereupon counsel for the plaintiffs, with commendable can¬ 
dor, admitting that the test of damages is the fair rental 
value, advised the Court that he was not prepared to pro¬ 
duce evidence along that line, and asked for a continuance 
to permit him to do so. Counsel was not denied this op¬ 
portunity (R. 22). 

By the plaintiff, Garabedian, counsel offered to prove 
what the plaintiffs expected to realize out of the business 
(R. 33). Again, with candor, counsel for the plaintiffs stat¬ 
ed to the Court that it was difficult to get someone to testify 
on lease values (R. 34). 

Now, counsel for the plaintiffs again brings to the 
Court’s attention his difficulty in locating a real estate ex¬ 
pert to testify on behalf of the plaintiffs. This difficulty 
after a short recess, is yet again brought to the attention of 
the Court, followed by a discussion on the question of dam¬ 
ages (R. 39). Thereupon, the Court stated (R. 39): 

“If you have any evidence bearing upon the ques¬ 
tion of what the injuries to vour clients would be from 
the alleged failure of the defendants to carry out the 
contract, then I think you should have an opportunity 
to show them, but it does not, I am sure, need the legal 
cases for you to prove or undertake to prove what the 
value of the rights would be to these plaintiffs person¬ 
ally based upon their own particular specific methods 
of operation as distinct from the value to anyone en¬ 
gaged in their business.” 
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Following this statement, and over the objection of de¬ 
fendants, the plaintiffs were permitted to dispense with 
proof of rental value and allowed to present testimony as 
to the cost of operating the hotel, the expenses for heat and 
electricity (R. 40), coal (R. 41), laundry (R. 42), removal of 
trash (R. 44), janitor service, repairs (R. 45), maid service 
(R. 46) and many other items entering into the future 
operation of the hotel (R. 47 and 49). 

In defense of the suit, the defendant, Freedman, testified 
respecting the formation of the company and the distribu¬ 
tion of its stock (R. 35). Freedman owned 98 out of 100 
shares (R. 36). He called the corporation his “outfit”, and 
admitted that the real purpose in incorporating was to 
avoid personal responsibility for the acts of the corporation 
(R. 37). The capital of the corporation was the witness’s 
personal money, and in incorporating, the witness an¬ 
nounced to the world that his responsibility did not go be¬ 
yond the capital of the corporation (R. 37). Freedman fur¬ 
ther testified that he had deposited $1,000.00 on the pur¬ 
chase of the property and thereafter attempted to raise 
the purchase price by mortgage (R. 55). He endeavored 
to obtain it through the Reconstruction Finance Corpora¬ 
tion (R. 56). He informed the plaintiffs that he was not 
the owner of the property (R. 57) but merely had a con¬ 
tract to purchase it and had deposited $1,000.00 with the 
receiver of the District National Rank (R. 50-58). Being 
unable to obtain the financing, the property was never ac¬ 
quired by him and the $1,000.00 forfeited (R. 58). An order 
nisi covering the proposed purchase of the property by the 
Peoples Mortgage Corporation was actually signed by the 
Court and advertised in the newspapers (R. 62). Sallve 
Gerstein was named as the purchaser so as to facilitate the 
Reconstruction Finance Corporation’s proposed loan (R. 
62). 

The Court thereupon charged the jury (R. 65 to 71). 
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With respect to the question of the damages the charge 
is as follows: 

“and if you further find that the plaintiffs suffered 
damages because of their failure to obtain the posses¬ 
sion and the use of the premises, you should fix the 
amount of the damages. • • • (R. 67, 68). If you con¬ 
clude that your verdict should be for the plaintiffs, you 
should allow the plaintiffs such damages, if any, as you 
find and believe the evidence shows the plaintiffs have 
been damaged as a direct result of tbeir failure to ob¬ 
tain the possession and the use of the premises from 
March 1, 1945, until March 1, 1955.” (R. 69.) 

Thereupon, the defendants excepted to the charge with 
respect to the measure of damages (R. 72). 

With respect to the liability of the individual defend¬ 
ant, Freedman, the Court charged the jury as follows (R. 
69): ! 

“Now the question is, in the event your verdict 
should be against the first two defendants named, if 
you should return a verdict against the defendant 
Simon S. Freedman personally, it must depend upon 
whether you find that Mr. Freedman was acting for 
himself personally in the transaction described in the 
evidence, and was using the corporation as an agency 
for .the transaction of his own personal affairs. If 
you find that was the situation, then you may find 
against him personally. 

“If you find that Mr. Simon S. Freedman acted for 
the corporation—the Peoples Mortgage Company— 
and that the corporation was the real party to the 
transaction, and what Mr. Freedman did was done in 
the interest of the corporation and not primarily for 
his own personal benefit, then you will not return a 
verdict against the defendant Simon S. Freedman.” 

Defendant objected to this charge (R. 72). 

Thereupon, the jury found for the plaintiffs against the 
defendants, Peoples Mortgage Corporation, Simon S. Freed¬ 
man and Sallye Gerstein, in the amount of $10,000.00 (R.^ 
73). From the judgment entered upon the verdict the last 
three named defendants appealed. 
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Statement of Points on Appeal 

(1) . Upon the breach by the defendants of their lease 
and upon their failure to deliver possession to the plain¬ 
tiffs, the measure of the plaintiffs’ loss, is the difference be¬ 
tween the fair market value of the term and the amount of 
rent reserved, and absent evidence of the amount of such 
loss, there is no basis for the verdict of the jury. 

(2) . Upon breach by the defendants of their lease and 
upon failure to deliver possession to the plaintiffs, the 
plaintiffs having intended to operate a hotel business on 
the premises, the amount of prospective profits which the 
business might have earned during the term of the lease, 
is not properly recoverable, as the prospective profits of an 
untried venture are entirely too speculative. 

(3) . Where the individual defendant Simon S. Freed¬ 
man formed the corporation for the purpose of avoiding 
personal responsibility for the engagements of the corpo¬ 
ration, and the capital of the corporation was fully paid in, 
and no fraud intended, the individual defendant cannot be 
required to respond personally in damages for the acts of 
the corporation. 

4 

Summary of Argument 

(1) . There is a rule of law permitting damages such as 
prospective profits based upon probable and inferential 
proof, and though the amount cannot be estimated with 
certainty, a probable estimate is permitted. In the case 
of a breach of a lease, the rule may only be applied if the 
lessee has been in possession and his loss is based upon 
past experience in the conduct of his business. 

(2) . Where the lessee is about to enter upon a new ven¬ 
ture on the leased premises, the only rule of damages ap- 
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plicable is the one that fixes the amount as the difference 
between the fair rental value and the amount of rent re¬ 
served for the term. 

(3). An individual cannot be made to personally re¬ 
spond in damages for the wrongful acts of the corporation, 
notwithstanding he owns all the stock and his purpose in 
incorporating is to escape personal liability. 

0 

5 

ARGUMENT 

(1) There is a rule of law permitting damages based 
upon probable and inferential proof, and though the 
amount cannot be estimated with certainty, a probable 
etimate is permitted. In the case of a breach of a lease, 
the rule may only be applied if the lessee has been in pos¬ 
session and his loss is based upon past experience in the con¬ 
duct of his business. 

The problem in the present case is not the difficulty of 
ascertaining with certainty the amount of damage sustain¬ 
ed by the plaintiffs by reason of the defendant’s breach, 
but rather the difficulty in determining that the damage is 
a result of the defendant’s breach. 

There is a rule of law which permits juries to act upon 
probable and inferential proof, and if the amount of dam¬ 
ages cannot be estimated with certainty, all the facts and 
circumstances of the case, having any tendency to show 
damages, or their probable amount, are placed before the 
jury. Thus, the jury are enabled to make the most intel¬ 
ligible and probable estimate which the nature of the case 
will permit. The reason of the rule is said to be that if 
there be a risk that more than fair or actual compensation 
will be awarded because the damages cannot be estimated 
with certainty, the risk should be thrown upon the wrong¬ 
doer instead of the injured party, or, “a defendant whose 
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wrongful conduct lias rendered difficult the ascertainment 
of the precise damages suffered by the plaintiff, is not en¬ 
titled to complain that they cannot be measured with the 
same exactness and precision as would otherwise be possi¬ 
ble.” Allison v. Chandler, 11 Mich. 542, Eastman Kodak 
Company v. Southern Photo Materials Co., 47 S. Ct. 400, 
273 U. S. 359, 71 L. ed. 084. 

So where the injured party has been ousted and denied 
the use of the premises for the balance of the term of his 
lease, he should not be justly limited to a sum equal to the 
difference between the rent he was paying and the fair 
rental value of the premises, if the premises were of much 
greater and peculiar value to him, on account of the busi¬ 
ness he had established in the store, and the resort of cus¬ 
tomers to that particular place, or the good will of the 
place, in his trade or business. If the only place the in¬ 
jured party could obtain was less fitted and less valuable 
to him for that purpose, then such business would be in¬ 
jured to the extent of this difference; and this would be the 
natural, direct and immediate consequence of the injury. 
Allison v. Chandler, supra. Or, if the injured party, by 
reason of the wrongful monopoly, has been denied the right 
to purchase for resale, photographic supplies at discount 
prices, the amount of his prospective profits, measured bv 
the amount of profits theretofore gained over a period of 
years, would also be the natural, direct and immediate con¬ 
sequences of the injury. Eastman Kodak Co. v. Southern 
Photo Materials Co., supra. 

But in the last two cited cases, the injured parties were, 
respectively, in possession of the premises from which he 
was ousted and engaged in selling cameras at the time of 
the wrong. The rule thus applied cannot be applied in the 
present case, where the parties had not yet taken posses¬ 
sion, or had not yet entered upon the new venture. 

It must be emphasized that the above rule of damages 
has application only to a case where the injured party has 
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been engaged in an established business at the time of the 
wrong. This is the rule, cited with approval, in the East¬ 
man Kodak Case: 

“The plaintiff had an established business , and the 
future profits could be. shown by past experience. It 
was permissible to arrive at net profits by deducting 
from the gross profits of an earlier period an estimat¬ 
ed expense of doing business. Damages are not ren¬ 
dered uncertain because they cannot be calculated with 
absolute exactness. It is sufficient if a reasonable basis 
of a computation is afforded, although the result be 
only approximate.” (Italics added.) 

(2) Where the lessee is about to enter upon a new ven¬ 
ture on the leased premises, the only rule of damages ap¬ 
plicable is the one that fixes the amount as the difference 
between the fair rental value and the amount of rent re¬ 
served for the term. 

The case of Weiss v. Revenue Bldg . & Loan Ass’n, 116 
N. J. 208,182 A. 891 ,104 A. L. R. 129, is directly in point be¬ 
cause not only is the rule for ascertaining the correct meas¬ 
ure of damages laid down, but the court considered the 
question of loss of prospective profits. The facts, which 
closely follow the present case are as follows: 

The leased premises were to be used “for rooming house 
purposes.” The term for 3 years covered an adjoining 
building with an option for an identical term on one of them 
which the plaintiff planned to operate as a unit. Plaintiff 
entered into possession of one, operated the business there¬ 
in, but his option on the second building was rejected. 

Unlike the present case, the court fixed the measure of 
damages as the difference between the value of the term and 
the rent reserved. While the court charged there could be 
no recovery of “those profits he would have earned for the 
entire term” the jury were permitted “to consider what it 
is probable that this property would earn in determining 
what the term was worth to him.” This instruction was 
held erroneous. The court states the proper rule to be: 
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“Where a lessor has prevented the lessee from en¬ 
tering and occupying the leased premises, or where an 
owner of property lias broken his agreement to give a 
lease thereof to a prospective tenant, the measure of 
damages in an action for this breach of contract, if no 
rent has been paid and if nothing further appears, is 
the difference between the actual value of the leasehold 
estate that should have been enjoyed and the agreed 
rental that was to have been paid therefor. ” 

The court then proceeds to consider the right to recover 
lost profits on the theory that this was in the contempla¬ 
tion of the parties at the time the lease was made. But the 
Court held the claimed anticipated profits were too uncer¬ 
tain and indefinite. The court said (page 212 N. J. Re¬ 
porter) : 

“There is a well established distinction, in respect 
of the ascertainment of future probable profits, be¬ 
tween a new business or venture and one in actual op¬ 
eration. In the first, the prospective profits are too 
remote, contingent and speculative to meet the legal 
standard of reasonable certainty; while in the second, 
the provable data furnished by actual experience pro¬ 
vides the basis for an estimation of the quantum of such 
profits with a satisfactory degree of definiteness.” 

And like the present case, where the testimony otfered 
was the sole basis upon which the finding of the jury rest¬ 
ed, in the Weiss case the plaintiff was permitted over ob¬ 
jection, to testify that he operated other rooming houses 
in the city and was also permitted to say what they earned, 
without attempting to estimate the profits of the business 
which he proposed to operate in the leased premises. Never¬ 
theless, although the trial court permitted the jury to con¬ 
sider prospective profits merely as a guide in assessing the 
value of the term, it was held that this did not cure the er¬ 
ror. 

In the A. L. R. Reporter, cited above, the Weiss case is 
followed by a note in which all the cases on the measure of 
damages in this class of cases, are collected. The cases in 
which anticipated profits are considered, are also covered 
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in the note. On Pages 133,134 and 141 of the A. L. R. Re¬ 
porter, the general rule is thus stated: 

“It seems well established in the United States that 
the general damages recoverable for a breach by the 
proposed lessor of a contract to lease real property, 
are measured by the difference between the rental 
value of the property for the term and the agreed 
rent, the excess, if any, of the rental value constituting 
the amount for which the defendant is liable.” 

Even in those cases where special damages are allowed, 
on the theory that they were reasonably within the con¬ 
templation of the parties, special damages by way of 
profits were allowed only where the lessee was already in 
possession and operating the business, and the claim 
arose out of a breach of an agreement to renew the lease. 
But the rule is never applied in cases of new or untried 
ventures. See page 130 of the A. L. R. Reporter, citing 
Neal v. Jefferson, 212 Mass. 517, 99 N. E. 334. 

In the District of Columbia the rule for ascertaining 
damages is the same and for breach of a lessor's contract 
to construct a new building, the lessee is entitled to dam¬ 
ages measured by the difference between the rental re¬ 
served in the lease and the reasonable rental value of the 
term, and evidence of what profits the business to be car¬ 
ried on would earn, is inadmissible. Costin-ett v. Plaza 
Hotel Co., 41 App. D. C. 80, 84-85. 

(3) An individual cannot be made to personally re¬ 
spond in damages for the wrongful acts of the corporation, 
notwithstanding he owns all the stock and his purpose in 
incorporating is to escape personal liability. 

Elenkrieg v. Siebrecht, 238 N. Y. 254. 

This was a suit in tort. Plaintiff sued an individual and 
corporation, the individual owning 90% of the stock, the 
court characterizing the corporation as a “family affair”. 
The court declined to affirm a judgment against the indi- 




vidual upon the claim that the corporation was a subter¬ 
fuge; that in reality it did not exist; that the individual 
was the real owner of the building and was using the cor¬ 
poration as a shield or cover to the actual ownership. The 
Court said (p. 260): 

“Many a man incorporates his business or his* prop¬ 
erty and is the dominant and controlling feature of 
the corporation. He may do so for the very purpose 
of escaping personal liability, and lie may do so as a 
cover if in fact the corporation really exists, is doing 
business as permitted by the laws of this state or the 
state of its incorporation, in other words, is a person 

recognized by the law.” (Italics added.) 

\ 

6 

Conclusion 

The picture presented by this appeal discloses an effort 
to fix the proper method for the ascertainment of damages. 
At first, counsel for the defendants apparently has succeed¬ 
ed in convincing the Court that the proper measure of 
damages is the difference between the fair market value 
of the term of the lease and the amount of rent reserved. 
To this, finally, Counsel for the plaintiffs, accedes. Then, 
the plaintiffs find themselves in the position where compe¬ 
tent witnesses to establish this formula are not available. 
Then there follows a change of procedure by which the 
Court permits evidence to establish some formula of dam¬ 
ages not applicable to a case of this kind; the value of the 
loss is what the injured party deems it is wortli to him. 

There is no question, and it is conceded by the defend¬ 
ants, that the issue on the question of a breach was fairly 
submitted to the jury and there is proof that the defend¬ 
ants were in default. As to that there is no quarrel; the 
real question here is if the defendants are to pay damages 
it should be an amount based upon a proper measure. The 
charge to the jury on the question of damages did not 
meet this requirement. 
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As to the individual responsibility of the defendant, 
Freedman, his effort and failure on behalf of the corpora¬ 
tion to obtain title to real estate by a method of financing, 
will not avail him, regardless of his good motives. If the 
corporation chooses to make a lease and grant a term, 
without first obtaining title to the realty, there is no ques¬ 
tion that the injured party has recourse in damages. Here 
again, the good motives of the lessor will not avail him. 
But, there is still no basis for attaching responsibility for 
these acts to the individual. The corporation’s effort to 
obtain title to the real estate by financing was purely a 
business venture, unattended by fraud or intentional wrong¬ 
doing. (See testimony of Lloyd H. Johnson R. 49 to 54.) 
The only vice in the proceedings was the failure to obtain 
the mortgage from the Reconstruction Finance Corpoia- 
tion, notwithstanding the assistance of the receiver (R. 
51). But, this is not such bad faith or wrongdoing that 
forms a basis for personal liability attaching to an officer 
of a corporation. Having incorporated the company for 
the purpose of escaping personal liability, and having paid 
in the capital stock, no personal responsibility should 
attach for his acts. Certainly the record discloses no fact 
upon which personal responsibility can be fixed. 

It is respectfully submitted that the judgment of the 
Court below is wrong and should be reversed. 

JACOB N. HALPER, 

Attorney for Appellants, 

Peoples Mortgage Corporation, 
Simon S. Freedman and 
Sallye Gerstein. 
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APPENDIX. 
Case No. 9052. 


1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 


Charles Bedrosian 
Vahan Garabedian 


Jake Xalbandian 
513 F Street, X. W. 
Washington, D. C. 

vs. 


Plaintiff's 


Peoples Mortgage Corporation, 
a corporation, 

911 New York Ave., X. W. 
Washington, D. C. 

1 

Simon S. Freedman 
911 New York Ave., X. W. 
Washington, D. C. 


> 


Civil Action No. 13926 


Arnold H. Berman 
911 New York Ave., N. W. 
Washington, D. C. 

Sallye Gerstein 

911 New York Ave., N. W. 

Washington, D. C. 

Maryland Casualty Company, 
a corporation 
1520 K Street, N. W. 
Washington, D. C. 

Defendants 


Complaint to Recover Damages for Breach of Lease 
Contract and for Deceit and Misrepresentation. 

1. Jurisdiction is conferred on the court by the provi¬ 
sions of Title 18, Sections 44 and 46 of the Code of Laws 
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for tlie District of Columbia, and the fact that the claim is 
in excess of $1,000.00. 

The second count of this suit is brought by authority of 
Title 20, Sections 1970 to 1988, inclusive, of the Code of 
Laws for the District of Columbia, and Section 18 (b) of 
the Federal Rules of Civil Procedure. 

2. Plaintiffs are citizens of the United States and resi¬ 
dents of the District of Columbia, and bring this suit in 
their own right, as parties to a lease contract entered 
into between them and the defendant, Peoples Mortgage 
Corporation, a corporation doing business in the Dis¬ 
trict of Columbia, as will more particularly hereinafter 
appear. 

2 3. That the defendant, Simon S. Freedman, is 

President and Treasurer of said Peoples Mortgage 
Corporation, and the owner of virtually all of the stock 
of the said defendant Peoples Mortgage Corporation, and 
was the party with whom nearly all negotiations and trans¬ 
actions regarding said lease contract were had; that the 
defendant, Arnold H. Berman, is the Secretary of and a 
small stockholder in said Peoples Mortgage Corporation, 
and is the brother-in-law of said Simon S. Freedman, and 
in all things affecting the business affairs of the said de¬ 
fendant Peoples Mortgage Corporation and defendant 
Freedman, acted upon and under said Freedman’s orders 
and direction, and as an agent of said corporate defendant 
and Freedman; that the defendant, Sallve Gerstein, is 
Vice-President of said corporate defendant, occasionally 
lends her name as a straw to the uses of said defendant 
corporation and Freedman, and in business affairs is like¬ 
wise subordinated to the wishes and instructions of said 
Freedman and Peoples Mortgage Corporation. 

That all of the individual defendants acted as agents of 
Peoples Mortgage Corporation, and as agents of each other 
and the Peoples Mortgage Corporation acted as their 
agent; that in point of fact, the defendants Freedman, Ber- 
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man and Gerstein are for all purposes associated together 
as copartners and co-owners, operating under the corpo¬ 
rate guise of the defendant, Peoples Mortgage Corpora- 
iton, which is in turn, used for the purposes of the co¬ 
partnership. 

4. That on, to-wit, January 30, 1941, the defendant cor¬ 
poration, Peoples Mortgage Corporation, entered into a 
lease contract with the plaintiffs, Charles Bedrosian, Vahan 
Garabedian and Jake Xalbandian, whereby the plaintiffs 
leased from the said Peoples Mortgage Corporation, a cer¬ 
tain part of the premises at 816 K Street, Northwest, in 
the District of Columbia for the term of ten years, for the 
total sum of Thirty-seven Thousand Eight Hundred Dol¬ 
lars ($37,800.00), payable monthly in advance at the rate 
of Three Hundred Fifteen Dollars ($315.00), as per copy 
of said lease contract hereto annexed and made a part 
hereof and marked “Plaintiffs’ Exhibit No. 1.” 

3 5. That plaintiffs duly paid the first month’s 

installment of Three Hundred Fifteen Dollars 
($315.00), but that the defendants have never delivered 
said premises to them, and have refused and still refuse 
to perform the said lease contract. 

6. That the defendants, Peoples Mortgage Corporation, 
Simon S. Freedman, Arnold H. Berman and Sallye Ger¬ 
stein, falsely and fraudulently held themselves out to the 
plaintiffs as owners of the premises 816 K Street, North¬ 
west, in the District of Columbia, whereas they had no title 
or color of title, individually or collectively, to said prem¬ 
ises; that subsequent to said false representations of own¬ 
ership, or about the same time, the said defendants, through 
the defendant, Sallye Gerstein, had entered into a contract 
to purchase said premises at 816 K Street, Northwest, from 
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That by reason of the defendants’ breach of said lease 
agreement with the plaintiffs, the plaintiffs have been dam-, 
aged in the sum of One Hundred Forty-four Thousand 
Three Hundred Fifteen Dollars ($144,315.00), based upon a 
monthly loss of Twelve Hundred Dollars ($1,200.00) and 
a rental deposit of Three Hundred Fifteen Dollars 
($315.00). 

WHEREFORE plaintiffs demand judgment of said de¬ 
fendants, Peoples Mortgage Corporation, Simon S. Freed¬ 
man, Arnold II. Berman and Sallve Gerstein, in the full 
sum of One Hundred Forty-four Thousand Three Hun¬ 
dred Fifteen Dollars ($144,315.00), with interest at six 
per centum per annum to be computed monthly from March 
1, 1941 until paid, besides costs, as per Particulars of De¬ 
mand hereto annexed and made a part hereof. 

SECOND COUNT. 

1. That heretofore, on to-wit, January 30, 1941, and 
for some time prior thereto, the defendant, Simon S. Freed¬ 
man, through the defendants, Arnold H. Berman, Sallve 
Gerstein and Peoples Mortgage Corporation, falsely and 
fraudulently represented to the plaintiffs herein that he 
was the owner of premises 816 K Street, Northwest, in 
the District of Columbia, and that he had the au- 
4 thoritv and right to lease said premises to said 
plaintiffs: whereby they and the defendant, Peoples 
Mortgage Corporation, acting for and on behalf of de¬ 
fendant, Simon S. Freedman, entered into a lease contract 
covering the rental of the part of said premises at 816 K 
Street, Northwest, in the District of Columbia, for a pe¬ 
riod from March 1, 1941, to March 1, 1951, in return for a 
bonus of Two Thousand Dollars and an agreed rental of 
Thirty-seven Thousand Eight Hundred Dollars ($37,- 
800.00), payable in advance in monthly installments of 
Three Hundred Fifteen Dollars ($315.00). 



2. That the plaintiffs paid the defendants the total 
amount of Two Thousand Three Hundred Fifteen Dollars 
($2,315.00) as agreed, but that the defendants have never 
delivered possession of the leased premises to plaintiffs. 
That defendants never had title to said premises and never 
had authority or right to enter into said lease contract. 

3. That under Sections 1970 to 1988, inclusive, of the 
(’ode of Laws for the District of Columbia, the defendant, 
Maryland Casualty Company, a corporation doing busi¬ 
ness in the District of Columbia, bv its bond dated Novem- 
her 18, 1937, and posted with the District of Columbia, as¬ 
sumed responsibility for acts of commission and omission 
of said defendant, Simon S. Freedman, done in violation 
of said sections and resulting in injury to the plaintiffs 
herein, and that plaintiffs are entitled under said sections 
of the Code of Laws of the District of Columbia and Sec¬ 
tion 18 (b) of the Federal Rules of Civil Procedure to 
bring suit against the defendants, Simon S. Freedman, as 
principal, and Maryland Casualty Company, as surety, 
either alone or jointly, with principal, and to recover 
against said surety in an amount not exceeding the pen¬ 
alty of said bond any damages sustained by reason of any 
act, representation or conduct of the principal named in 
said bond, prohibited by said Sections 1970 to 1988, inclu¬ 
sive, as per copy of said bond hereto annexed and made a 

part hereof and marked “Plaintiffs’ Exhibit No. 2.” 
5 4. That the false and fraudulent representations 

of ownership of said premises and the breach of the 
lease contract hereinabove set forth are acts in violation 
of said Sections 1970 to 1988, inclusive, of the Code of Laws 
for the District of Columbia, and have caused damage to 
plaintiffs in the sum of One Hundred Forty-four Thou¬ 
sand Three Hundred Fifteen Dollars ($144,315.00). 

'WHEREFORE, the plaintiffs demand judgment against 
the defendant, Simon S. Freedman, in the sum of One Hun¬ 
dred Forty-four Thousand Three Hundred Fifteen Dol- 
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lars ($144,315.00) with interest at six percentum per annum 
to be computed monthly from March 1, 1941, until paid, 
besides costs, and demand judgment against the defendant, 
Maryland Casualty Company, in the full sum of Two Thou¬ 
sand Five Hundred Dollars ($2,500.00) with interest at six 
percentum per annum, besides costs, as per Particulars of 
Demand hereto annexed and made a part hereof. 

/s/ PHILLIP W. AUSTIN, 
600 F Street, N. W. 
Washington, D. C. 
Attorney for Plaintiffs. 

Jury Trial demanded by Plaintiffs 

/s/ PHILLIP W. AUSTIN, 

A tty. for Plaintiffs. 


6 Particulars of Demand. 

November 1, 1941—Lease for part of premises 
816 K Street, N. W., Washington, D. C. for ten 
years 

One month’s rental paid to and retained by de¬ 
fendants .$ 315.00 

Estimated loss of profit—120 months at $1200.00 
per month. 144,000.00 


$144,315.00 

Interest at 6% per annum 
Besides costs. 

/s/ PHILLIP W. AUSTIN 
Attorney for Plaintiffs 





7 


i 

“Plaintiffs’ Exhibit No. 1.” 

LEASE: SHORT FORM 

2376 

THIS LEASE 

Made by and between PEOPLES MORTGAGE CORPO¬ 
RATION, lessor, and Charles Bedrosian and Jake Xalban- 
dian and Vahan Garabedian, lessees: 

WITNESSETH, That the lessor do hereby let and de¬ 
mise to the lessee, the following described premises: D. C. 
Hotel, 816 K Street, N. W., corner of 9th & New York Ave¬ 
nue, N. W., formerly District National Bank Building— 
entire upper floors—consisting of thirty-three (33) rooms— 
ten (10) baths for the term of ten (10) years commencing 
on the first day of March, 1941, and ending on the first day 
of March, 1951, for the sum of Thirty-seven Thousand and 
Eight Hundred ($37,800.00) Dollars per annum, payable in 
monthly installments of Three Hundred Fifteen ($315.00) 
Dollars, in advance, at Peoples Mortgage Corporation 911 
New York Avenue, N. W. the first payment to be made on 
the first day of March, 1941, and a like sum on the first day 
of each and every month thereafter. 

And the said lessees covenant that they will not carry on 
any business therein (except that of hotel and renting 
rooms) nor sublet the said premises or assign this lease in 
whole or in part without the consent in writing of said 
lessor; that they will not use said premises for disorderly 
or unlawful purposes; that they will pay the said rent as 
above stated, and all bills for gas and electricity used on the 
premises, making the necessary deposits at the respective 
offices to secure same; that they will pay all water rents for 
said premises during their tenancy thereof; that all repairs 
rendered necessary by the negligence of the lessee shall be 
paid for by them, and that they will surrender the same at 
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the expiration of their tenancy in good order, ordinary wear 
and tear and damage by the act of God or public enemy ex¬ 
cepted. 

PROVIDED, That if the lessees shall fail to pay the said 
rent in advance as aforesaid, although there shall have been 
no legal or formal demand for the same, or shall neglect to 
pay the electricity, water rent or gas bills at the time and 
on the day when the same shall fall due and be payable as 
hereinbefore mentioned, or shall sublet or assign the said 
premises, or carry on any business therein except that of 
Hotel and renting rooms aforesaid, without the written con¬ 
sent as aforesaid; or shall use the same for any disorderly 
or unlawful purpose, or break either of the aforesaid cove¬ 
nants, then, and in either of said events, this Lease, and all 
things herein contained, shall cease and determine, and shall 
operate as a NOTICE TO QUIT, the thirty days’ notice to 
quit being hereby expressly waived. And the said lessor, 
its heirs and assigns, shall and may proceed to recover pos¬ 
session of said premises under and by virtue of the provi¬ 
sions of the Code of Law for the District of Columbia, to 
regulate proceedings in cases between landlord and tenant. 

AND IT IS FURTHER PROVIDED, That if, under the 
provisions of this lease, a seven days’ summons shall be 
served, and a compromise or settlement shall be made there¬ 
upon, it shall not constitute a waiver of any covenant herein 
contained. And the said lessees hereby agree to deliver the 
premises in the same order in which they were received, 
usual wear and tear, fire and storm excepted, and it is also 
hereby agreed that no waiver of one breach of any covenant 
herein contained shall be construed to waive or in any man¬ 
ner affect the covenants of this Lease. 

It is understood and agreed that in event Mr. Barton 
Manuel vacates on February 15, the new lessee can take 
immediate occupancy and that they shall be given a mini¬ 
mum of one month free rent and full use of the premises so 
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tliat they may equip and get the business operating. The 
date of February lo, is mentioned inadvertently—he may 
vacate on March 1. However, any date that the present 
lessee vacates, Charles Bedrosian and Jake Nalbandian 
shall take immediate occupancy and given one month privi¬ 
lege. 

IN TESTIMONY WHEREOF, The said parties have 
hereunto signed their names and affixed their seals, this 30th 


day of January, A. D. 1941. 

CHARLES BEDROSIAN (seal) 

JAKE NALBANDIAN (seal) 

VAHAN GARABEDIAN (seal) 

S. GERSTE1N (seal) 

PEOPLES MORTGAGE CORPORATION (seal) 
S. S. FREEDMAN, President (seal) 

Witnessed by 
Joseph D. Malloy 


8 District of Columbia, ss.: 

I, LOUIS HOROWITZ, a Notary Public in and for the 
District of Columbia, DO HEREBY CERTIFY that Jake 
Nalbandian party to a certain Deed of Lease, bearing date 
on the 30th day of January, 1941, and hereto annexed, per¬ 
sonally appeared before me, in said District, the said Jake 
Nalbandian, being personally well known to me as the per¬ 
son who executed the said Deed, and acknowledged the same 
to be his act and deed. 

GIVEN under my hand and seal this 25th day of Febru¬ 
ary, A. D. 1941. 

LOUIS HOROWITZ, 
Notary Public , D. C. 

My commission expires November 15,1943. 
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This rider is attached to and made a part of the rental 
agreement between The Peoples Mortgage Corporation and 
Charles Bedrosian and Jake Nalbandian and Vahan Garabe- 
dian dated January ...1941; 

The lessor covenants that it will make all necessary re¬ 
pairs to the roof, heating system and outside walls and 
sewer of said premises. The lessee covenants to make all 
necessary inside repairs and improvements. 

It is covenanted and agreed by the parties hereto that 
destruction or rendering said premises uninhabitable by 
act of God, fire or public enemy shall act as a suspension 
of the rental agreement until said building is rebuilt or re¬ 
placed. 

This lease is transferable by lessee to new owner—notice 
to be given to lessor and approved. 

S. G. 

PEOPLES MORTGAGE CORPORATION 
S. Freedman 
Pres. & Treas. 


9 Answer of Defendants, Peoples Mortgage Corporation, 
Simon S. Freedman, Arnold H. Berman, 
and Sallye Gerstein. 

Defense No. 1. * 

1. The plaintiffs fail to state a claim upon which relief 
can be granted. 

Defense No. 2. 

1. The defendants can neither admit nor deny that the 
plaintiffs are citizens of the United States and therefore 
demand strict proof thereof. 

2. The defendant, S. S. Freedman, admits that he is 
president and treasurer of Peoples Mortgage Corporation 
and that he owns a substantial amount of the stock of the 
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said corporation, and also admits that be was the party with 
whom nearly all negotiations and transactions regarding 
the lease contract were made. 

The defendant, Arnold H. Berman, admits that he is the 
secretary and a stockholder of the Peoples Mortgage Cor¬ 
poration, and is the brother-in-law of S. S. Freedman, but 
denies that he acted upon and under said Freedman’s or¬ 
ders and direction in matters effecting the defendant, Peo¬ 
ples Mortgage Corporation, and the defendant, S. S. Freed¬ 
man. 

The defendant, Sallye Gerstein, admits she is Vice-presi¬ 
dent of the corporate defendant, admits that she occasional¬ 
ly lends her name as a straw party, and denies each and 
every other allegation of paragraph 3 of the first count of 
the complaint. 

Further answering paragraph 3 of the first count of the 
complaint, the defendants deny that they all acted as agents 
of Peoples Mortgage Corporation and as agents of each 
other, and that Peoples Mortgage Corporation acted as 
their agent; and they also deny that the defendants, Freed¬ 
man, Berman, and Gerstein, were associated together as 
partners and co-owners operating under the corpo- 
10 rate guise of the defendant, Peoples Mortgage Cor¬ 
poration. 

3. The defendants admit paragraph 4 of the first count 
of the complaint. 

4. Answering paragraph 5 of the first count of the com¬ 
plaint, the defendants admit that the plaintiffs paid the 
first installment of rent, and admit that Sallye Gerstein and 
Peoples Mortgage Corporation have never delivered the 
premises to the plaintiffs, but say that their inability to 
deliver the premises to the plaintiffs was due to the defend¬ 
ant’s, Sallye Gerstein, inability to secure the necessary 
financing to obtain title to the said real estate, all of which 
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was known to the plaintiffs before the lease was entered 
into between the parties thereto. 

5. Answering paragraph 6 of the first count of the com¬ 
plaint, the defendants deny that they falsely and fraudulent¬ 
ly held themselves out to the plaintiffs as owners of the 
premises of 816 K Street, X. \\\; the defendant, Sallye 
Gerstein, admits that she entered into a contract to pur¬ 
chase said premises of 816 K Street, X. W. from the owners 
thereof, and that she defaulted upon the said contract of 
purchase, but savs that this was caused by her inability to 
secure the necessary financing to complete the purchase of 
said building, all of which was known to the plaintiffs prior 
to the time that they entered into the lease, and that said 
plaintiffs also knew of said difficulties of financing subse¬ 
quent to the making of the said lease, and that said plain¬ 
tiffs accepted said lease with the full understanding that 
the said lease was to be of no effect and of no value unless 
and until title to the said real estate could be acquired by 
the said Sallve Gerstein. 

6. Further answering the first count of the complaint 
filed herein by the plaintiffs, the defendants say that Sallye 
Gerstein entered into a contract to purchase 816 K Street, 
N. W. and acted as a straw party for Peoples Mortgage 
Corporation for the purpose of purchasing said property 
and for the purpose of financing the purchase of said prop¬ 
erty. The plaintiffs were aware of this situation and with 
this knowledge entered into a lease with the defendants 
for the use and occupancy of said premises. 

When the defendant, Sallye Gerstein, was unable to 
finance the purchase of the said building, she returned the 
sum of Three Hundred and Fifteen Dollars ($315.00) to the 
plaintiffs paid by the plaintiffs as the first months rent, 
but said plaintiffs refused to accept the said $315.00. The 
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said Sallye Gerstein hereby tenders the said sum 
11 of $315 to the plaintiffs. 

7. The defendants deny that the plaintiffs were 
damaged in any maimer as set forth in their complaint. 

T 

Defense No. 3. 

1. Answering the second count of the complaint filed 
herein by the plaintiffs, the defendants deny each and every 
allegation contained therein with the exception of those 
admitted in Defense No. 2. 

2. The defendants incorporate by reference their De- j 
fense No. 2 as a defense to the second count of the plain¬ 
tiffs’ complaint. 

3. The defendant, S. S. Freedman, admits that he is j 
bonded by the Maryland Casualty Company in compliance 
with the Code of Law for the District of Columbia, but de- j 
nies that he has committed any act or acts prohibited by 
law. 

WHEREFORE, the defendants pray that plaintiffs’ 
complaint be dismissed. 

/s/ HARRY H. BETTELMAN, 

Attorney for Defendants, 

Peoples Mortgage Corp., 

Simon S. Freedman, 

Arnold H. Berman, 

Sallye Gerstein, 

1104 National Press Building. 
— 

Transcript of Testimony. 

i 

14 Washington, D. C., j 

Tuesday, January 16,1945. 

The above-entitled cause came on for hearing before Mr. 
Justice John C. Collet and a subsequently-empaneled 
jury at 10:37 o’clock a. m. 

Appearances: 

P. W. Austin, Esq., for the plaintiffs. 

J. N. Halper, Esq., for defendants Peoples Mortgage 
Co., et al. and Mr. Simon S'. Freedman. 
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J. J. Wilson, Esq., for Maryland Casualty Company. 

# # • • * 

15 Vahan Garabedian 

was called as a witness on behalf of the plaintiffs, 

* • » • • 

16 Q. Mr. Garabedian, what business are you in now? 

A. Automobile business. 

**■*## 

Q. Now, Mr. Garabedian, bringing your mind to the pe¬ 
riod of time that is involved in this case, will you state just 
how you came to get together with Mr. Freedman on this 

proposition? A. In 1941, January 27. 

# • # * 

17 Q. You were working during the daytime? A. 
Yes. Then, one man come down over there and 

started talking to me. 1 don’t know him. He said: “You 
know what you ought to do now?” I said that I work 
down here, and then he said: “If you got any money you 
ought to want to buy a hotel.” 

Q. He asked you whether vou wanted to buv a hotel? 
A. Yes. 

Q. What hotel? A. The D. C. Hotel. That is at 1009 
New York Ave. 

Q. Did he say that this hotel belonged to somebody 
else? A. No, he said that he said that this hotel was al¬ 
ready Mr. Freedman’s. He said that Mr. Freedman 
bought it, and if you want to give more money to rent it 
you can have it. I said: “I don’t know Mr. Freedman.” 
He said: “Come on over there, I will take you over there.” 
I go with him over to Mr. Freedman about 10 or 11 o’clock 
in the morning. 

Q. Where was that? A. Over to 1009 Ninth and 

18 on New York Avenue. I go over there and start 

talking to Mr. Freedman. 

• • • * 
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The Witness: I spoke to Mr. Freedman. He said: 
“You want to buy it? It is my building. It is 
mine.” 

I said: “How much do you want?” 

He said: “The rent is $350 a month, and $4,000 
bonus.” 

Q. Do you mean $400 bonus? A. $4,000 bonus. I said 
that that is too much money. He said: “That is the 
price.” I said: “You wait, I got a friend, and I go see 
him and maybe he has the money.” I go to Mr. Jake Nal- 
bandian. 

Q. Just a minute. Where does he live? A. Mr. Nal- 
bandian lives at 1023 Ninth Street. I say to him: “I got 
some bargain, you come on and we go and buy it.” He 
say: “All right.” So I took Jake over there. 

Q. What? A. I took Jake and we go over there. We 
go to Mr. Freedman’s office and start talking about this 
proposition. He tells us the same thing, $350 rent and 
$4000 bonus. I told Jake and Jake said he would figure it. 
He said to me the $4,000 and $350 for rent, and 

19 it. would take about six to seven thousand dollars to 
build up the place. It is too much money to start 

with. So we go to sec Mr. Bedrosian. 

Q. When was that? A. That was on January 28 and 
we go and see Mr. Bedrosian and he come with us and the 
three of us go to see Mr. Freedman at his office at 1009 
Ninth Street, and we started talking to him. Mr. Bedro¬ 
sian said: “I give you $315 for rent and $2000 bonus; yes 
or no?” Mr. Freedman, he said: “All right, let us go 
and fix up a ten years’ lease.” So he started to draw up a 

lease. I 'tell- the boys “I will go to see my lawyer.” 

• • • * • 

20 Q. What did you say? A. Mr. Freedman said: 
“All right.” I said: “All right, let us see Mr. 

Major Malloy down in his office. The boys say all right 
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let us go to see Mr. Malloy, and we go to see him in his 
office. 

* * m # # 

A. I told Mr. Malloy, “Come on over, we are going to 
have to make a lease for the D. C. Hotel at Mr. Freedman’s 
office.” He said: “All right, let us go.” 

Q. You say tiiat you three fellows went to Mr. Mal¬ 
loy's office? A. We took him to Mr. Freedman's office and 

Mr. Malloy talked to Mr. Freedman about the lease. 

##*•»> 

At any time when you and Mr. Xalbandian and Mr. 
Bedrosian talked to Mr. Freedman, did he ever say to you 
“I do not own the property or have possession of it, and I 

am just maintaining it ?’* 

# • * • • 

What did he say as to the ownership? 

• * w * 

21 Q. Mr. Garabedian, did he, at any time, during 
the time of the drawing up of the lease—did Mr. 

Freedman—ever say that he was the owner of that build¬ 
ing? A. Absolutely. He said: '‘I am the owner.” 

22 Q. Are you sure of that? A. Sure. 

Q. Did he ever say anything as to the ownership 
of the property? A. No. I know he is the owner. That 
is the reason why I buy it and 1 get the lease. 

Q. Go ahead. You said then you executed a lease. On 
what date? A. January 30, I tried to get the lease. Mr. 
Malloy, when Mr. Malloy come to his office and started 
talking to Mr. Freedman and fixed up the lease, I went 
in possession on March 1st. That building was to be given 
to us on March 1st. No people moved from there that were 
in the building. When it come March 1st it was supposed 
that people moved. I found out then it was owned by the 
Court. 

Q. How much money did you deliver—I mean the three 
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of you—to Mr. Freedman on the day of the signing of the 
lease; do you remember thatf A. Yes, $2000. 

Q. What day, the date you delivered this to him, or was 
that the next day? 1 want you to be careful. A. When 
he drew the lease, it was together with the $2000 bonus and 
the money for the first month, $315. 

Q. What day did you give him the $315? A. That was 
January 30 or 31st. 

23 Q. Was it with respect to the $315 that you did 
make the payment of the bonus of $2000 On the same day? 
A. No, it was five or six days after. 

Q. You are sure it wasn’t the next day? A. No. 

Q. When did you get the lease? A. January 31st. 

Q. January 31st? A. January 31st, yes. 

Q. Was that the same day you gave the $2000 bonus? 
A. That bonus of $2000, I don’t know about that. About 
a week later. 

Q. In any event, it was not when you got the lease? 
A. Yes, it was not when I got the lease. 

Q. Did you get possession of the premises? A. March 
1st we were supposed to get the building. They was to 
give it to us. 

Q. When March 1st came, did you get possession of the 
building? A. No. I found out it was 1 owned by the Court. 
After that I go to see Mr. Malloy. Mr. Malloy said: “Did 
those people move from there, and was the place open?" 
I said to Mr. Malloy that the people and nobody was mov¬ 
ing from there. “Well," he said, “Come and we will 
go and see him." 

24 I don’t go to see him, and Mr. Malloy write him a 
letter, and Mr. Freedman he don’t answer to the let¬ 
ter from Mr. Malloy. After—I don’t know how many days 

—Mr. Malloy goes into the army and went to the front. 

• • * • • 

Q. In any event, you never got into the place; is that 
right? A. No. 

• • * • • 
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Q. Mr. Garabedian, you are in tlie hotel business, 

25 are you not? A. Yes. 

Q. How many rooms were in this hotel; this build¬ 
ing? A. The D. C. Hotel? 

Q. Yes. A. Thirty-three. 

Q. Thirty-three rooms. What size rooms are they; 
double or single? A. Eighteen or nineteen are double 
rooms. There are some single rooms. 

Q. If there are eighteen double rooms there must be 
fifteen single rooms? A. Yes. 

Q. If there are nineteen double rooms there must be 
fourteen single rooms. A. Yes. 

Q. From your experience, how much would it take to 
heat that place; how much coal would you have to use? * A. 
Sometimes we have coal, but we use wood too. 

Q. When you use coal how much would you use a month? 
A. About 30 ton. 

Q. 30 ton of coal a month? A. No; a season. 

Q. 30 ton a season? A. Yes. 

26 Q. How much do you figure it would cost you for 
laundry? A. Well, laundry about $60 a month. 

Q. You think $60 a month would get you by for laun¬ 
dry? A. Yes; $60 or $70 a month. 

Mr. Halper: Your Honor, I object to this general 
line of testimony. The objection depends on the le¬ 
gal phase of the proceedings. Would your Honor 
hear me on that? 

The Court: I think you may state your objection. 

Mr. Halper: Your Honor, if the theory is that 
the measure of damages is the loss of profits then of 
course this testimony is admissible. If not, it is 

absolutely inadmissible. 

* • # * • 

28 Mr. Austin: Will your Honor allow me to con¬ 
tinue on this suggestion and a simple theory of dam¬ 
ages? 
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The Onrt: In no case make it a theoretical mea¬ 
sure of damages. I suggest that you correct the situ¬ 
ation by establishing it upon the theory of damages 
which is the difference between a reasonable value 

of the. lease and the contract figure. 

• • # • • 

I 

Q. Mr. G-arabedian, what, from your experience in the 
hotel business and from leasing other properties, would you 
consider to be the present rental value of the property that 
you attempted to lease in this case, the D. C. Hotel? 

29 Mr. Halper: Your Honor, I object to the ground 
that the witness has not qualified to give his opinion 
as an expert on rental values. 

The -Court: You may show his qualifications, Air. 
Austin. j 

Bv Mr. Austin: 

Q. How long have you* been in the hotel business? A. j 
About five years. 

Q. About five years? A. Yes. ! 

Q. Is that the entire experience you have had in that 
business? A. Yes. 

Q. Was that here? A. Five years in my own business. 

Q. During that time have you had occasion to inquire 
into and know what the value of similar property to that is 
in the District of Columbia? 

Air. Halper: Your Honor, I object on the same 
ground, because we are only concerned in the wit¬ 
ness’s knowledge of rental values, and net values of 
business. 

The Court: You might reframe your question, 

Air. Austin. 

By Air. Austin: 

i 

Q. With respect to the question, I mean only the total 
costs of renting the building for the purposes of a 

j 

i 

i 
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30 hotel? A. It cost about four or five hundred a 
month. 

Mr. Halper: I move to strike that, your Honor, 
that is not responsive, and the witness has not yet 
qualified. 

The Court: The objection is sustained. 

By Mr. Austin: 

Q. Mr. Garabedian, have you had opportunity to ask 
or inquire and learn what rentals of buildings are for hotel 
uses, a building of similar construction? Do you under¬ 
stand what I am saying ? A. Yes. 

Q. Something like this building, and similar types of 
buildings? 

Mr. Halper: I think counsel knows the rules for 
establishing the qualifications of a witness of this 
character, and I don’t think that he is qualified. I 
have no objection to him qualifying the witness. 

The Court: It is a certain question asked of the 
witness that could be answered. I doubt whether 
we can get our answer to the question without ex¬ 
plaining to him what you are trying to find out. 

Determine what familiarity he has with the market 
prices of leases of this type. 

With that in mind, go ahead. 

By Mr. Austin: 

Q. Do you understand what his Honor said? 

31 A. Yes. 

Q. In other words, are you familiar with what 
rentals are for buildings of this kind in the District of 
Columbia? 

Mr. Halper: I object, your Honor. 

The Court: Ask him what his experience has 
been. 

The Witness: I don’t know. I know my business 
and my building. I have five rooms. 
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Mr. Halper: Your Honor, I do not think that is 
responsive. 

Bv Mr. Austin: 

Q. What we want to find out is, whether you know what 
hotel business with rooms in buildings around the District 
of Columbia, in the business section, what they generally 
want for buildings of that sort, if you know? Now you 
must state whether you do know what other people are pay¬ 
ing and what they are generally asking from investors, 
of your own experience and whether you know what they 
charge for brokerages and so forth. If you have that ex¬ 
perience, please state it. A. I got not so much experience. 
I only understand one place. In my business for the rooms 
I charge $3 a day. Some are $2.50 for couples and a 
single room at $2.50. 

• # # * • 

Mr. Halper: I submit, your Honor, he is not 
32 qualified on his own statement. 

Mr. Austin: 1 am not trying to say that he is an 
expert, Mr. Halper. I think a person may testify 
within his owm experience, and the jury may accept 
or reject that sort of evidence. 

The Court: You have not laid a foundation for 
that, Mr. Austin. 

By Mr. Austin: 

Q. From your own experience alone, without qualifying 
as a person who has had a lot of experience, what would 
you expect to have to pay for a building like the D. C. Hotel 
todav? 

w 

Mr. Halper: Your Honor, I object to that. 

Bv Mr. Austin: 

m 

Q. What, in your opinion, would be a fair rental value 
of that building today? 

Mr. Halper: That is a good question, but, your 
Honor, I think the witness should not be asked it at 
this time. 


• * * 
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Mr. Austin: Frankly, if your Honor please, I 
was not prepared to produce evidence along that line 
at all. I would like a continuance, if I can, to produce 

33 some evidence of this kind if you will allow me time 

to get hold of someone that is qualified. 

* * # • # 

CROSS EXAMINATION by Mr. Halper: 

Q. Mr. Garabedian, when you first saw Mr. Freedman 
you say that he told you that he was owner of this property? 
A. Yes, sir. 

Q. Is that right? A. Yes. 

Q. Was there any talk about getting a mortgage on the 
property? A. No. 

Q. Nothing said about that? A. No, absolutely nothing 
at all. 

Q. Nothing at all? A. No. 

# # # • m 

Q. Did Mr. Freedman tell you anything about 

34 attempting to obtain a mortgage? A. No. 

Q. Nothing at all? A. No. 

Q. Now, then, you handed him at the time of the sign¬ 
ing of this lease, $315? A. Yes, sir. 

Q. Then, also what other amount was named? A. $2,- 

000 . 

Q. $2,000? What was that for? A. I don’t know. 
Three days afterwards or maybe four days afterwards. 

Mr. Austin (Interposing): He asked you what 
that was for? 

The Witness: That wasn’t counted as rent. It 
was to help him out with the $2,000 on account of it 
rented for so much and that will come down to 
$350 with that $2,000 bonus. 

By Mr. Halper: 

Q. It was a bonus? A. Yes, sir. 
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Q. You signed this lease on January 30, 1941? A. The 
31st 

Q. The lease was to commence on March 1st? A. 
Yes. | 

35 Q. Why was it to commence on March 1st? A. 
Because of the possession, and the people, what you 

call them, would have to move from there. 

Q. You mean he had to get the tenants out? A. 
Yes. He had to move out somebody that was in, yes. 

Q. When Mr. Freedman told you that he couldn’t give 
you possession of the property— A. (The witness keeps 
on talking) When he give me a lease, and I come to receive 
the lease he said immediately $350 and I give you ten years’ 
lease for $2000 bonus, and on March 1st you are going to 
have the building. When March 1st came I went to see him 
and Mr. Freedman said that he have to work on the people 
and that they wouldn’t move. ! 

I go to see Mr. Malloy, and he sent a letter to Mr. Freed¬ 
man, but Mr. Freedman he don’t answer that letter. 

So I see him again. He said, “You are going to wait 
until March 24th and maybe the people will be moved. But 
still nobody moved. 

* # • ♦ • 

36 By Mr. Halper: 

Q. When Mr. Freedman couldn’t give you the 

lease, or couldn’t give you possession— A. (The witness 

interposing) No, he give me a lease on March 1st, Then 

he said that the people must move and when comes March 

1st nobodv has moved. 

* 

Mr. Austin: Mr. Garabedian, he is asking you 
what Mr. Freedman finally did. Did he tell you 
that you couldn’t move in? That is a simple ques- ! 
tion. Can’t you answer that question? When did 
Mr. Freedman finally tell you that you could not 
get possession? 

i 

i 

i 

i 

i 
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The Witness: March 1st. When he give me the 
lease on January 31st I come on March 1st and I 
don’t see that any people have moved. The people 
are still there. 1 go to see him and he said there is 
no chance until the people move. 

The next day I see a lawyer. The lawyer sent 
him a letter and he don’t answer. 

Mr. Austin: We heard you say March 24 also, 
that you went to see him and you still hadn’t gotten 
possession. 

The Witness: Xo, the people are still there. 

Mr. Austin: You waited until March 24, and when 
you saw that the people did not move, did you get 

37 another promise of possession? 

• • # • • 

The Witness (interposing): Then on March 24, 
when I came around the people were still in there. 

Mr. Austin: The people were in there, and then 
you went to see Mr. Freedman? 

The Witness: Xo. Mr. Malloy. He went in the 
army and then I go to see Mr. Grossman, and Mr. 
Grossman he takes the case. 

By Mr. Halper: 

Q. Mr. Grossman never did tell you that you could not 
get possession of the premises? A. Xo. 

Q. On March 1st the tenants were not out, and you saw 
Mr. Malloy, a lawyer. Is that right? A. Yes. 

Q. You went to see him when the people were still 
there? A. Yes. 

Q. You went to see him because Mr. Freedman could 
not put you in possession? A. That is right. When I see 
Mr. Freedman and that the people were still there I said: 
“I supposed they were to be out by March 1st?” He 

38 said: “Yes. I will give them notice to go out.” 

Xobodv moved. After that I see Mr. Malloy and 
he sent a letter to Mr. Freedman and he don’t answer that 
letter. 
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Q. After you saw Mr. Malloy, you did not see Mr. 
Freedman any more? A. No. 

Q. Is that right? A. That is the time when Mr. Malloy 
went in the Army. 

Q. After you went there to see Mr. Malloy and Mr. 
Malloy went in the Service, you then saw Mr. Grossman, 
but you never saw Mr. Freedman after March 1st? A. I 
see him sometimes, Mr. Freedman. 

Q. If you saw him sometimes, what were you talking 
about? A. What were we talking about, we were talking 
about the building. 

Q. Then Mr. Freedman told you he could not give you 
possession until the tenants were out; is that right? A. ! 
No. He says he would give notice for them to get out on j 
March 24th, and that I would get in on March 24th. 

Q. Did he ever tell you that he couldn’t let you in there 
in any event? A. No. ! 

Q. He never did? A. No. 

# # • • • 

41 Q. You gave Mr. Freedman $315 for the first j 
month’s rent? A. Yes. 

Q. You also gave him $2000? A. Yes. 

Q. When did you get the $2000 back? A. Well, I think 
four months, or five months after it that he gave me that j 
money. 

Q. Did you ever ask him for it? A. Yes. 

Q. How did you make your request for the return of 
the money? A. I asked that so long as there is no build- 1 
ing he give me back the $2000. He said that he would see 
about it and return it. 

I say “How about my expenses? I don’t take in any 
rent.” 

Q. When did you first ask for the return of the $2000? 

A. Because I was sick and tired walking around .there 
doing, nothing. 1 
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42 Q. I asked you when you first asked for the re¬ 
turn of the $2000? A. I don’t know the exact day. 

I know it was four or five months. 

Q. At that time, when you asked for your money back, 
did Mr. Freedman tell you why you could not get the 
building? A. Because he lost the building. 

t • • • • 

Q. Did he offer the rent back? A. No, sir. 

Q. Why not? A. I don’t take it. I want expenses. 
With three in my family, I have been walking around six 
or seven months like a fool fooling around with this thing. 
Q. The reason why you didn’t take the $315 is because 
you wanted damages for not getting the lease? Let 

43 us put it that way. A. I don’t know. 

Q. You are claiming $144,000.00— 

Mr. Austin (interposing): I don’t think that is 
proper cross-examination. I don’t think that is good 
taste. If this man is not telling the truth, why does 
he not develop it in the right manner? 

When he gets the 10-vear lease it will be more than 
that in amount of money lost. 

The Court: I will overrule the objection. 

• • • • • 

45 RE-DIRECT EXAMINATION by Mr. Austin: 

Q. Mr. Garabedian, didn’t there come a time that 
you all offered, and in fact tendered over, checks, if it isn’t 
so, say so, did there come a time to your knowledge that 
$5,000 was loaned in the way of checks to Mr. Freedman in 
the way of helping him get that lease? A. When we come 
from, that is, Mr. Warded’s, he wanted to lease the build¬ 
ing. He said that he needed $5000. “I am going to buy 
the building” he said. 

46 Q. Who asked you that? A. Mr. Freedman. Mr. 
Freedman, he asked Mr. Bedrosian. 

Q. Did he ever get the $5000? A. No, he don’t get the 
money. He just asked for it. We ain’t got so much. 

Mr. Austin: That is all. 
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RE-CROSS EXAMINATION by Mr. Halper: 

Q. When was the $5000 requested? A. One month 
after. 

Q. One month after what? A. When we finished up 
the lease. He asked for $5000 and Mr. Bedrosian, he give 
him $1500 and another check. 

Q. You knew about this? A. He give another $1500 
check. He takes our check and send it to Mr. Warded. Mr. 
Warded take it and then he sent it back. 

Q. Why did he give it to Mr. Warded? A. He give it 
to Mr. Freedman and Mr. Freedman give it to Mr. War¬ 
ded, and then he send it back to us. 

Q. Do you know why? A. Mr. Freedman takes the 
check and send it to him. 

Q. Why did he send it to Mr. Warded? A. I do not 
know. 

* * # * # 

Charles Bedrosian 

was called as a witness by and on behalf of the plain- 

• • • * • 

Q. Are you engaged in any business ? 

A. I run the New York House at 515 F Street. 

Q. What is that, a hotel ? A. A hotel. 

52 On July 28, 1941, Mr. Oarabedian and Mr. Jake 
Nalbandian come right to my house. They said, “We 
find a place. Will you want to go and look and go into 
partnership with us?” I said, “Yes, I am looking for a little 
place of business.” 

They took me to Mr. Freedman’s office at 911 New York 
Avenue, which is the Peoples Mortgage Company. I never 
see Mr. Freedman before in my life. 


51 

tiffs: 
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I asked him: ‘ ‘ Wliat is your proposition f ’ ’ 

He said: “What”—first he asked me my name and I 
give him my name. Then he said: “The place is worth a 
$4,000 bonus and $350 a month for rent. ’ ’ 

I said that I haven’t‘thought it over and that that was 
too much. I said, “Mr. Freedman, how about giving you 
$2,000 bonus and $315 rent?” 

He started to make some figures. He said, “Just a 
minute.” He took the telephone and I don’t know where he 
telephoned to. After a while he said “I guess it 

53 will be all right.” 

We all together started to make a lease. 

I went home and made a rent check for $315. 

# « # * * 

Then I started and went home and on January 31st I got 
the lease. 

By Mr. Austin: 

Q. What is that? A. January 31st I went to Mr. Mal¬ 
loy’s office, and that is what I told you we done. 

Q. Charley, you will have to talk more clearly and loud¬ 
er. I don’t understand from your testimony in your an¬ 
swers what you are trying to tell us, and these good folks 
and the Court do not understand what you say. A. Janu¬ 
ary 31st, I went over to his office, and the next day me and 
Mr. Malloy went to Mr. Freedman’s office, and they 

54 start to talk between them. 

Mr. Halper: We cannot understand a thing he is 
saying. 

The Witness: I am not talking loud enough? 

Mr. Austin: There seems to be a little difficulty in 
understanding you. Just a minute. 

* m • • • 

55 By Mr. Austin: 

Q. I want to know whether Mr. Freedman said 
something to you, what he did say, if he said anything at all 
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regarding the ownership of the hotel? That is what I want 
to know. A. Mr. Freedman, that is what he told me. 

Q. He told you what? A. “I own it.” He didn’t tell 
me. He said, “I own that place.” 

Q. Did he, at any time, say that he was buying it? A. 
No. He said, “I own the D. C. Hotel.” 

Q. Is that the name of the place? A. Yes. 

Q. At 816 K; was that the D. C. Hotel? A. 816 K 
Street, yes. 

Q. Go on with your story. Did you go with Mr. Malloy 

to Mr. Freedman’s office with the lease? A. Sure. I took 

Mr. Malloy there to read the lease. 

* 

Q. Who went with you? A. Mr. Garabedian and Mr. 
Nalbandian. 

Q. The three of you went together? A. And Mr. Mal¬ 
loy. He read it. 

56 Q. What date was that? A. March 31st. 

Q. March 31st, are you sure? A. Or the 30th. 

The Court: I am sure he does not understand your 
question. 

Mr. Halper: I think you better correct him. 

Mr. Austin: I think I better. 

| 

Bv Mr. Austin: 

•> 

Q. You don’t mean March; you mean January 30th? A. 

I mean March 1st, when we were supposed to get posses- | 
sion. 

Q. But that is not the date of the lease? A. You know 
what I mean. Likelv, I make a mistake. 

Q. Nobody is questioning that. What day was it, as 
well as you can remember, that you got this lease? A. ' 
January 1st. 

Q. First or 31st? A. Thirty-first. 

Q. I wish you would think before you talk. What hap¬ 
pened when you got to Mr. Freedman’s office? A. Mr. Mal¬ 
loy started to read the lease and they find out that every- 
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thing is all right, and that it has been signed by a notary 
and everything is all right. Then we come home and the 
next day— 

57 Q. (Counsel interposing) Did you leave any¬ 
thing with Mr. Freedman? Did you leave any money 
with him? A. No, I didn’t give him anv monev. I write a 
$2,000 bonus check, and I tack on $315. 

Q. When did you give him the $315? A. I gave him 
that on the 28th. 

Q. Before the lease was drawn? A. Yes. He started 
drawing a lease and I give him $315 and he give me a 
receipt. 

Q. This day that you went with Mr. Malloy, you are 
sure that you didn’t leave anything there at that time? A. 
No. 

Q. When was it that you brought the $2,000 check? A. 
A couple of days later. 

Q. Who went with you at that time? A. Mr. Gara- 
•bedian and Mr. Nalbandian, all of us together. 

Q. Was Mr. Malloy with you at that time? A. No, 
he didn’t come. We take the check. 

Q. Did you at that time get a lease when you handed 
over the $2,000 ? A. Yes. 

Q. What did he give you? A. He give me two leases. 
One copy for himself and I keep one myself. 

Q. When did Mr. Freedman say anything about 
5S when you would get possession? A. March 31st. 

Q. March 31st? A. March 1st. 

Mr. Austin: Please stop and think and don’t jump 
off so quickly. For heaven’s sake, let us get this 
story straight. 

By Mr. Austin: 

Q. Did you get into the premises on March 1st? A. 
No, can’t get it. 

Q. Up to that time did you have any knowledge come 
to you— A. No, I didn't say nothing. 

Mr. Austin: Please let me finish my question. 
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By Mr. Austin: 

Q. Had any knowledge come to you that Mr. Freedman 
was not the owner of the building? A. Never did. 

Q. You didn't hear anything about that? A. I never 
did. I never hear it. 

Q. On March 1st, what did you do when you didn’t 
have possession of the building? A. Well, I go to some 
lawyer. 

Q. Was Mr. Garabedian along with you? A. Yes. 

59 Q. Was Mr. Nalbandian with you? A. Yes. 

Q. What did the three of you do? A. I told Mr. 
Malloy there was no sign of anything because they were 
there. 

Q. I don’t understand you. A. There was no showing 
that the people were going to move. 

Q. There was nothing to show that the people were 
going to move out of the building? A. Yes. Mr. Malloy 
said, “I will try to get them out. I will send him a letter.” 

He was going to telephone, and I said to him, “Please 
don’t send a telephone, because a telephone is not so big. 

It is more valuable to send the letter.” 

j 

He sent the letter and he didn’t answer it. 

Q. You do not know whether he did or not? A. No. 

At March 11th, Mr. Malloy is in the United States Army. 

We just stay and bother Mr. Freedman, and he would say 
today or tomorrow, and then he said, “I will give it to you 
on March 24th.” 

When he didn’t give it to us in March, I went over there 
to see if nothing could be done. He got on the telephone, 
and then he said, “I will take vou over there.” Then he I 
take me over there. 

60 Q. Did you go to Mr. Wardell’s office with him? 

A. Yes. 

Q. When was that? A. That was after two or three 
months when I saw Mr. Wardell; never before. 
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Q. When did you first learn that Mr. Freedman didn’t 
own the building? A. Really, Mr. Freedman never told 
me. He said, “I own the building.” Then he said, “I 
lost the building.” 

He just told me I couldn’t get that place. 

Q. When did he tell you that you could not get the 
place? A. After two or three months. That was when 
he talked about the $1500, and I make a check and take it 
over, because maybe I thought it would help him out and 
we can get the place. 

Q. When you say that Mr. Freedman talked to you, at 
no time did he state whether or not he owned or did not 
own the building? A. You mean at that time or at the 
beginning? 

Q. Any time. A. He didn't tell me no time. I find 
it out from Mr. Wardell that he didn’t own the building. 
He stated again that “I will look it up today or tomorrow 
to be sure.” Just like that. 

Q. Did he keep his promise? A. Yes. Mr. War- 
61 dell told me not to bother with this man. This man 
couldn’t get that money or the building. And I 
said, “What do you mean?” He said, “He only put $1,000 
up for that building. What do you want to fool around 
like that for, for months? Don’t sav vou see me. I 
don’t know who you are.” 

Q. Let us forget that for a minute. 

Did there come a time when you offered to lend Mr. 
Freedman money to help buy the building because you 
wanted the place? A. He offered me a partnership. He 
told me, “You get so much money and we go into part¬ 
ners.” Then I said that I will take out a loan, because I 
told Mr. Freedman I haven’t got that much money for a 
partnership. I just got enough money to start a place. 
I quit after that, and he didn’t ask me any more. 

Q. Did he return the $2,000 check to you? A. Yes, sir. 
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Q. When was that? A. That was three months after¬ 
wards. Two or three months. 

Q. What do you mean by “afterwards”? A. After 
the beginning. He took my check to Mr. Warfield, and he 
told me you will get your money back. That is between you 
and me. Mr. Wardell tells me that I will get my 
62 money back. I said, “For six months I have the 
lease, and yet they don’t put your people out of that 
building.” 

Then I come home. 

Q. How long have you been in the hotel business? A. 
Three and one-half years. 

Q. What did you do before that, Mr. Bedrosian? A. 

In 1938, when I come to Washington, I got a rooming 
house. Then I went to Virginia and I was a hotel clerk 
at 509 E Street, as a night clerk. 

Mr. Austin: Mr. Halper, you may examine. 

Of course, if your Honor please, I want the record 
to show that I make a tender to try to prove through 
this man what he expected to realize out of this 
business. j 

The Court: On the same theorv we discussed ves- 

w •> 

terday? 

Mr. Austin: Yes, sir, your Honor. I should also 
like the record to show it is my belief that any person 
who has an interest in a business may give his opin¬ 
ion of what the rental would be today. 

I do not like to discuss this in front of the jury, 
vour Honor. 

" j 

The Court: I completely understand the situa¬ 
tion. 

Mr. Austin: There is another thought I have on 
that, if your Honor please. 

The Court: If you feel it is because he is inter¬ 
ested in this property, he may give his opinion of the 


i 

j 

I 
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63 rental value of it. If it is for the purposes of the 
value of the property, then the rule which I men¬ 
tioned would apply. I think you should qualify him. 

Mr. Halper: There is no definite rule, but coun¬ 
sel is endeavoring to bring in a professional expert 
to testify on the question of damages. 

Mr. Austin: That seems so, and would be what¬ 
ever the testimony may be worth to the plaintiffs. 

The Court: We are not in accord about the mean¬ 
ing of experts. When I say experts, I do not mean 
professional witnesses. I mean a witness that 
is a layman, banker, business man, or property 
owner, or anyone who would be familiar with land 
values or lease values, and qualified to testify as to 
the values. 

We do not quite agree with each other as to what 
we mean by the phrase or term “expert”. 

Mr. Austin: It is quite difficult to get someone to 
testify on values. They have no disposition to come 
to court. 

The Court: Of course, that is your problem. 

• • * • • 

65 Q. But there came a time later when you found 

66 out that he did not own the property i A. Mr. War- 

dell told me after three months later. 

• # • • • 

By Mr. Halper: 

Q. Three months later, through Mr. Warded, you found 
out that Mr. Freedman actually did not own the property ? 
A. I can’t say, because I didn’t know he did not own the 
building until later. He told me he just put up a thousand 
dollars deposit, and he said, “I don’t think he can get that 
much money to close the title.’’ He didn’t tell me that Mr. 
Freedman don't own it. 

Q. Mr. Warded told you that Mr. Freedman only put 
up $1,000 to buy the property? A. Yes, sir. 
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Q. That is fine. Now then, did Mr. Wardell tell yuu 
anything further after that? A. No. He didn't tell me 
anything. 

Q. You did find out sometime that Mr. Freedman had 
given up hopes of getting the property, or the tenants get¬ 
ting it; is that right? A. I never know he give up or not. 
That day 1 don’t know. He just tell me 1 couldn’t get the 
place. 1 lose the property and I couldn’t get this place, i 
said: “I want you to get my rent check and $2,000 bonus 
back.” He said that I would get the bonus back and 
(57 the rent, and I asked him about the expenses for the 
last three months. That it was 1 had to wait four 
months, five months, and six months, and 1 see 1 am not 
getting anything. 

Q. He told you that you may have back the $2,000 check, 
and the $315 rent check together with the $2,000, and you 
said that you didn’t want the rent check unless he paid your 

expenses? A. Yes, sir; yes, sir. 

# * * • * 

7!) Simon S. Freedman 

one of the defendants, was called as a witness by the 
plaintiffs. 

• • • • • 

Q. Mr. Freedman, when was this Peoples Mortgage 
Company incorporated? A. It is a Delaware corporation. 
I think the— 

Q. Just approximately. A. I think—I just can’t re¬ 
call the year. It is so vague to me. 

Mr. Halper: The 6th day of October, 1937. 

By Mr. Austin: 

Q. Who were the incorporating officers in this corpora¬ 
tion? A. Simon S. Freedman, president and treas¬ 
urer. 

80 Q. That is yourself ? A. Yes, sir. 
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Q. You are president and treasurer? A. That 

is right. 

Q. "Who are the other officers? A. Arnold H. Berman. 
He was vice-president. I am trying to think of the secre¬ 
tary’s name. 

Q. Sallye Gerstein? A. I don’t think so, Mr. Austin. 
Mr. Halper: I have the original incorporators. 
The Court: The pleadings show that Arnold H. 
Berman was secretary of the Peoples Mortgage 
Company at the time. 

Mr. Halper: Is that correct? 

Mr. Austin: I probably alleged it in the plead¬ 
ings, vour Honor. 

The Court: The answer will be admitted. 

By Mr. Austin: 

Q. I asked you who was the other officer. 

The Court: You may answer. If you don’t know, 
say so. 

The Witness: No; I do not know. 

Mr. Austin (addressing Mr. Halper): Do you have 
the information there? 

Mr. Halper: No. I thought I may find the name. 
Bv Mr. Austin: 

m 

Q. Mr. Freedman, how many shares of stock was 
81 this company incorporated for? A. I think the 
record shows 100. No stock sold. 

Q. No stock sold? A. No, sir. 

Mr. Austin (addressing Mr. Halper): How many 
shares was it incorporated for, Mr. Halper? 

Mr. Halper: I do not know. 

By Mr. Austin: 

Q. How many shares did you own? A. Ninety-eight. 

Q. Ninety-eight? A. Yes. 

Q. Out of 100? A. That is right. 

Q. Who owns the other two? A. Each officer had one 
share each. 
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Q. This was really your outfit, wasn't it? A. Yes. 

• * * * * 

By Mr. Austin: 

Q. Wliat was the purpose of incorporating this com¬ 
pany, Mr. Freedman ? A. To buy and sell real estate. 

• # ft * # 

82 Q. 1 asked you, didn’t I, whether you could have 
done that without incorporating? A. I suppose 

so. 

Q. The real purpose was to avoid personal responsibili¬ 
ty for the acts of the corporation, was it not? 

Mr. lialper: I will grant that and admit that that 
was the purpose. 

By Mr. Austin: 

Q. You were considering in your mind that there was 
no difference between you and the corporation; and that 
you were the corporation, weren’t you? A. Yes, sir. 

Q. And the acts of the corporation were your acts, and 
your acts were the acts of the corporation? 

Mr. lialper: Objected to, your Honor, as lead¬ 
ing. 

The Court: Yes. The objection is sustained. 

83 You may ask whether he w r as acting for the cor¬ 
poration, but you cannot ask whether his acts were 

the acts of the corporation. There is a lot of difference. 

* * # * • 

CROSS EXAMINATION by Mr. Halper: 

Q. When you say you formed a corporation, you did 
that in order to avoid personal responsibility? A. Yes, 
sir. 

Q. Did you put any money into the corporation, and 
did you pay for the incorporation of that company? A. 
Yes, sir; my personal money. 

Q. You wanted to announce to the world that your re¬ 
sponsibility did not go beyond the captial of that corpora¬ 
tion? A. That is right. 

Mr. Halper: That is all. 
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84 RE-DIRECT EXAMINATION by Mr. Austin: 
Q. You incorporated in Delaware and not in the 

District of Columbia t A. Yes, sir. 

Q. What percentage of capital do you have to have in 
Delaware ? 

Mr. Halper: I object, your Honor. 

The Court: Read that question. 

(Thereupon, the pending question was read.) 
The Court: The question he asked, Mr. Halper, 
is proper. 

You may answer. 

The Witness: I do not know. 

By Mr. Austin: 

Q. You do know in the District of Columbia that you 
have to pay at least 10 percent of the capital at the time of 
incorporation and have evidence of it in the bank to satisfy 
the authorities of the District of Columbia before you can 
incorporate in the District of Columbia ? A. I don’t know 
nothing about that. 

Q. Why did you choose Delaware? A. Why? Just 
because it was cheaper. 

Q. And also because it is very loose in its inquiries 
about assets? A. I don’t know about that, neither. 

85 Q. For what business did you intend to incor¬ 
porate the Peoples Mortgage Company? A. To 

buy and sell real estate. 

Q. "What was that? A. To buy and sell real estate, 
lend money, and make loans in the building of houses. 

Q. Did you ever build any houses? A. Yes, sir. 

Q. Where? A. Fifty-third and Park Place, North¬ 
east. 

Q. How big an operation did you conduct? A. Just 
four houses. 

Q. Four houses. You, yourself, built them? A. I did 
not. It was done by the Choates brothers. 
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Q. What was their share in the venture, and what was 
your share? A. I furnished the credit for the purchase 
of materials. 

Q. You furnished the credit for the purchase of materi¬ 
als? Goon. A. They built the houses, and the four houses 
are under roofs. 

Q. Were these Choates brothers builders? A. Yes, 
sir. 

Q. So they didn’t have any share in it— 

87 (The discussion at the bench, out of hearing of 
the jury, pertained to Mr. Austin’s difficulty in lo¬ 
cating a certain real estate expert to testify on be¬ 
half of the plaintiffs. After a short recess, Mr. 
Austin returned and again explained his difficulty 
in procuring a real estate expert to testify; and after 
a discussion on court cases on leases and about the 
matter of damages, the proceedings at the bench 
were concluded, and the following announcement 
made by the Court:) 

The Court: Ladies and gentlemen of the jury, 

you may be excused until 2:00 o’clock. 

• # * • • 

The Court: I think that the objections to the 
questions yesterday were properly sustained. The 
method or manner in which it was sought to prove 
damages was not formal. 

If you have any evidence bearing upon the ques¬ 
tion of what the injuries to your clients would be 

88 from the alleged failure of the defendants to carry 
out the contract, then I think you should have an 
opportunity to show them, but it does not, I am sure, 
need the legal cases for you to prove or undertake 
to prove what the value of the rights would be to 
these plaintiffs personally based upon their own par- 
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ticular specific methods of operation as distinct from 

the value to anyone engaged in their business. 

• • • • # 


Charles Bedrosian 

one of the plaintiffs, resumed the stand for further 

Direct Examination by Mr. Austin: 

Q. Now, Mr. Bedrosian, without considering what you 
as a person, or how you would have operated this hotel, I 
want you to state what would have been, in your judgment, 
the expenses to operate that hotel, whether it was yours or 
anybody else’s. 

Mr. Halper (interposing): Just a minute. Do 1 
understand that your Honor is permitting a line of 
questioning to determine the value of the business or 

89 the operation or the right which he claims has been 
denied to him, but on the market value, so to speak? 

The Court: That is the theory on which I am try¬ 
ing to find out the measure of damages. 

Mr. Halper: I am not going to raise an objection 
as we go along, your Honor, but I will simply reg¬ 
ister my objection to that line of testimony through¬ 
out with the understanding that the general line of 
testimony is objected to. 

The Court: Certainly. 

• • • • • 

90 By Mr. Austin: 

Q. Do you operate a hotel yourself? A. Yes, sir. 

Q. That is located at Sixth and F Streets, Northwest? 
A. Yes, sir. 

Q. How many rooms do you have in that hotel? A. I 
have 17 rooms. 

Q. Incidentally, Mr. Bedrosian, did you make inquiries 
of the persons that operated this hotel beforehand, to get 
an idea of what the expenses you might have there, such 
as for heat and for electricity? 
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Mr. Wilson: We object to that, your Honor. 

The Court: The objection is overruled. 

Mr. Austin: You may answer. 

The Court: I think you better go through with 
trying to qualify this witness, instead of asking him 
to answer the last question. 

01 Q. You testified, did you not, that you operated 
a hotel at Ninth and K Streets? A. Yes. 

Q. You have electricity in that hotel? A. Yes. 

The Court: It is not what the expenses are. You 
asked him whether he had made certain inquiries. 

Mr. Austin: I will trv to find that out, vour 
Honor. 

By Mr. Austin: 

Q. About what amount of coal, for example, did you 
use at Ninth and K Streets? A. Thirty tons a whole sea¬ 
son. 

Q. Did you make inquiries to find out what other peo¬ 
ple use? A. I did find out. Somebody on other properties 
may use more than thirty tons of coal, just like that. 

Q. You didn't answer the question I asked you. A. I 
can’t say for somebody other’s property. 

Q. Did you or did you not make inquiries? A. No. 

Q. From your own experience, it is your opinion that, 
irrespective of who operated that hotel, it would take about 
thirtv-five tons of coal for a season? A. I do not 

V 

92 know. I use thirtv-five ton of coal over there. 

The Court: What did you say? 

The Witness: I don’t know who run that place 
before I do. 

Bv Mr. Austin: 

Q. You are sure it took 35 tons of coal in your own 
place? A. At Ninth and K Streets, the man in that place 
used that, because I know how much is there. I use 20 
tons in my place. 
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Q. You use 20 tons of coal in your place? A. Yes. 

Q. You figure that it takes about 35 tons of coal in the 
other place? 

(The witness nodded his head yes.) 

Mr. Wilson: Did he say 30 tons? 

Mr. Austin: Thirty-five. 

The Witness: At Ninth and K Streets, he uses 
that. 

The Court: Do you mean a season or a month? 

The Witness: I heat it with that much about a 
season. That is all. I am not sure how much. I 
can’t tell about anybody else’s place. 

By Mr. Austin: 

Q. Do vou know how manv tons of coal vou use in vour 
own place? A. Certainly; about twenty ton. 

93 Q. About twenty tons? A. Yes. 

Q. You have 19 rooms in your place, and this 
building we are speaking of has 33 rooms? A. I have 19. 

Q. State, in your judgment, what would be the expense 
of laundry in your hotel. A. In my opinion, at that time, 
there were different prices. Now the prices are different 
than the prices were before. 

Q. What is the expense now? A. Now, this day, it 
costs $100 for a place like that a month. At that time it 
was about $62 to $70, because it was cheap at that time. 

Q. What kind of laundry do you have for your beds? 
A. Sheets, pillow cases, towels and bedspreads. 

The Court: Do you mean today that it is $100 a 
month or a year? 

The Witness: One hundred dollars a month. 

By Mr. Austin: 

Q. One hundred dollars a month for laundry? A. One 
hundred dollars a month; more than $25 a week. 

Q. What is your opinion as to the amount of the elec¬ 
tric bill that would be required to operate a place of that 
size? A. For a place that size, about $25 to $35 of elec¬ 
tricity. 
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94 The Court: For a month? 

The Witness: For a month. We pay once a month. 

Mr. Wilson: If the Court please, this may be per¬ 
fectly all right, but I haven’t even beard this witness 
interrogated as to his qualifications. 

The Court: You may interrogate him upon his 
qualifications if you like. Either counsel may do so. 

I thought we would first undertake to qualify the 
witness on specific details. 

By Mr. Austin: 

Q. In the operation of your hotel, do you have all the 
same items of expense in different quantities or amounts 
that you would have in this place? 

Mr. Halper: Your Honor, I don’t want to be 
captious. I assume he has been in this hotel. 

By Mr. Austin: 

Q. Have you been in the D. C. Hotel? A. Yes, I have 
been in there just to look around, just to see what the con¬ 
ditions were, but I didn’t go inside the rooms. 

Q. You did not go into the rooms? A. No. 

Q. Did you go up above the first floor? A. Mr. Nal- 
bandian did. Just the one man, and only to look from the 
bottom to the top. 

95 Mr. Halper (interposing): Did you say you had 
never been in that building? 

Mr. Austin: He said that Mr. Nalbandian and Mr. 
Garabedian had been there. 

The Court: You may proceed with your qualifica¬ 
tion. 

Bv Mr. Austin: 

* 

Q. Did Mr. Nalbandian tell you what he found up there 
and what he saw? A. Yes, he told me. 

Q. So you have an idea what is there? A. I have, yes. 

Mr. Austin: By the way, there was nothing said 
about this before, but I think it is only fair to bring 
it out now. 
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By Mr. Austin: 

Q. In this contract you agreed not only to heat the hotel, 
your portion of the building, but the stores part of the 
building as well; didn’t you also furnish heat for that por¬ 
tion of the building according to your contract! A. Yes, 
sir; we supply it for everybody else without pay. 

Q. That is, without paying you for it! A. All that 
expense, and we had to heat the stores. 

Air. Austin: Mr. Halper, is that satisfactory? 

Mr. Halper: 1 have to object to all this testi¬ 
mony. 

Air. Austin: As to this particular point? 

96 Air. Halper: You can go ahead and prove what 
you w’ant, but I object to it as being improper. 

Air. Austin: I don’t think it is necessary to make 
any remark of what you object to. That should be 
addressed to the Court: 

By Air. Austin: 

Q. With respect to the trash, the removal of trash, what 
does that cpst in your judgment? A. They come once a 
week. 

Q. How much do you pay? A. About three dollars a 
week. 

Q. Eight dollars a week? A. Three dollars. That is 
for trash and ashes. That is what I pay now. 

Q. How about the question of repairs? You would have 
to do that? A. We keep up the place in repairs. 

Q. What do you figure it will require anyone to operate 
that hotel in keeping up the repairs? 

Air. Wilson: Your Honor, I do not believe this 
man is qualified to answer that question. 

The Court: That is right. 

Air. Austin: All right. 
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By Mr. Austin: 

Q. What would it have cost, in your judgment, to 

97 supply the janitor services? 

Mr. Austin: Do you object to that? 

Mr. Wilson: For the same reason. 

Mr. Halper: 1 think I can make that objection to 
all the rest of this line of questions. 

Mr. Austin: Mr. Wilson, how about the question 
of hotel supplies? 

Mr. Wilson: I don’t like to be captious, your 
Honor. Until the witness is qualified, he cannot give 
an opinion about any of these items. 

The Court: That is right. 

Mr. Austin: He has not yet completed his quali¬ 
fications. 

By Mr. Austin: 

Q. In the operation of your own hotel, you do have hotel 
supplies? A. Yes. 

Q. Do you employ janitor services? A. Yes, sir. 

Q. Do you have to have clerical services? A. Yes, sir. 
Q. Maid services? A. Yes, sir. 

Q. In addition to being familiar with the operation of 
your own place, you have operated a rooming house, too? 
A. Yes, sir. 

98 Q. Where you have to employ people? A. Yes, 
sir. 

Q. And you have to make repairs ? A. That is true. We 
make repairs. 

Q. Are you also familiar with the experiences of Mr. 
Nalbandian and Mr. Garabendian, and you have discussed 
with them the expenses of running a hotel? A. I reason¬ 
ably know which they are, and each other knows what the 
expenses are. 

Q. You reasonably know what they are? A. Yes. 
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Q. Do you feel from that that you are sufficiently quali¬ 
fied and experienced to have a pretty accurate idea on ques¬ 
tions of expense to anyone to go into a hotel business of a 
moderate size such as this one is? A. If we go in over 
there, and the people take out their furniture, it will cost 
us up to $5,000. 

Q. Do you understand what I asked you? A. My own 
expenses. 

Q. I asked you if you think, in your own mind, if you 
knew what it costs if you go in the business with these 
gentlemen to operate a hotel with 33 rooms? Do you feel 
from your experience and knowledge of that business that 
you could tell the expenses of operating that hotel? A. It 
costs about $10,000. 

99 Q. I asked for your opinion. A. It costs about 

$ 10 , 000 . 

Q. I am not asking you the cost. If you think you have 
the knowledge to give an opinion, and if you know what it 
costs? A. I figure as my opinion—I figured it over—and I 
feel it would cost about $10,000 over there. 

Mr. Halper: I object, your Honor. 

Mr. Wilson: Go ahead. I am not going to inter 
rupt: 

Mr. Austin: I think he is qualified. 

Mr. Wilson: Just go ahead and ask your ques¬ 
tions. I do not want to take up too much time of 
the Court and jury. 

By Mr. Austin: 

Q. What do you think would be the expenses of maid 
services over there, Mr. Bedrosian, in a hotel like the D. C. 
Hotel? A. You need two maids over there. At that time 
it was less, but now it is more. It was $14.70. The Govern¬ 
ment made it more. 

Q. That was the ceiling? A. That was the ceiling. 
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Q. What is it now ? A. Now, it is from $22 to $25, aud 
more than that according to how many rooms you got. 

Q. When you said $14.50 to $22 and $25 a week, you were 
speaking of weekly wages f A. Weekly wages. 1 

100 guess you need two maids in a place like that. 

Q. With respect to clerical services in this hotel, 
you would have to operate on a 24-hour basis like other 
hotels! A. Yes, sir. 

Q. How much do you figure that it would cost for the 
services of clerks to take care of the work, leaving out of 
the cost what you would do yourself—you act in that ca¬ 
pacity; I forgot that—what would it cost to hire clerks! A. 
Thirty dollars a week. 

Q. Thirty dollars each clerk! A. Yes, if you could get 
them. It is more now. 

Q. I am not talking about that. A. At that time they 
get $30. Now it is about $40. 

Q. And you would have two or three clerks! A. Two. 
One day and one night. 

Q. Your judgment is that it would be $30 at the time 
you signed the lease and about $40 today! 

(The witness nodded his head yes.) 

Q. Now what do you figure it would cost for the hotel 
supplies! What would they amount to! A. For 33 rooms! 
Q. Thirty-three rooms! A. About $1,000 for supply¬ 
ing sheets, towels and everything, $1,000. 

101 Q. One thousand dollars; are you speaking of 
the upkeep or the purchases to start with! A. You 

mean what it would cost when you want to start? 

Q. No; just the upkeep. A. That is for keeping it up. 
Q. One thousand dollars a year or a month? A. A year, 
for just sheets and towels. 

Q. Did you include pillows and slips and things like 
that, too? A. Pillows and slips. 
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Q. Also soap? A. No, not the soap. 

Q. How much additional would it cost for soap? A. 
Soap would cost you about a couple of hundred dollars. 

Q. A couple of hundred dollars a year? A. A year. 

Q. Your laundry, I understood, was $100 a month; is 
that correct? A. Yes. 

Q. Now, how about the question of repairs; what would 
it have cost you to maintain a building of that size? A. 
If you don’t have an extra big job, it costs you about $1500 
for plumbing, fixing up tanks, breaking of windows, and 
everything like that, costs $1500. 

Q. By the way, is that for a month or a year? 
102 A. A year. 

Mr. Austin: Your Honor, I wonder might I have 
a slate, as it would be unfair to ask the jury to retain 
all of these figures? 

The Court: I do not know whether one is available 
or not. 

The Clerk: There is one upstairs. 

By Mr. Austin: 

Q. Now, what would it cost for the services of a person 
to take care of the fires; by the way, you have an engineer 
for that? A. We have somebody that we pay $35 a week. 

Q. Thirty-five dollars a week at that time, or now? A. 
At that time. 

Q. What would it be now? A. Maybe it would cost 
more than $40. 

Q. About $45 or $50? A. Yes. 

Q. A week? A. Yes, if you can get them. 

Q. Now, from your experience, what would it cost for a 
single room in that section of the building? A. At that 
time, $28. 

Q. Two dollars a night? A. Yes. 

Q. A double room would bring what amount? A. 
Two and a half to three dollars. 

Q. Two and a half to three dollars? A. Yes. 


103 
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Q. Right now, in the hotel business, are there any such 
things as vacant rooms? A. What do you mean? 

Q. Today, is there such a thing as a vacant room in 
hotels? A. Xo. 

Q. All filled up? A. Not all the time. 

Q. To what extent are they filled? A. You figure up on 
the average for different days. You figure at two or two 
and a half dollars for each room for the whole week. You 
figure it on an average. 

Q. You mean that you take into consideration the possi¬ 
bility of empty rooms? A. Yes. 

Q. You hit an average of two dollars and a half for each 
room in the building, and you hit it in this way for the 
stay of a week or a month? A. Yes. 

Q. Would you say that is the experience of almost every 
hotel todav ! A. In almost all this size hotel. 

104 Mr. Austin: I think you have made it clear. We 
have the laundry, janitor service, coal, hotel supplies, 
earnings and rent. 

You may inquire. 

Mr. Halper: I do not think I want to ask him any 
questions. 

I want to at this time, your Honor, directly to show 
that my objection to this line of questions extend 
throughout the whole testimony of this witness. 

The Court: Yes. 

* • • * • 

108 Lloyd H. Johnson 

was called as a witness by and on behalf of the de¬ 
fendants. 

* • • • • 

109 Q. Mr. Johnson, what is your business? A. 

• • * * • 

Prior to July, I was assistant receiver to Justice S. War- 
dell, who was receiver for five Washington banks. 
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Q. As assistant receiver, can you, of your own personal 
knowledge, state whether the receiver had title to the real 
estate formerly occupied by the branch of the bank at Ninth 
and K Streets? A. Yes, that was held by the receiver. It 
was the District National Bank at that time. 

Q. Mr. Wardell was the receiver of the District Na¬ 
tional Bank* A. He was. 

Q. You were at that time assistant to the receiver? A. 
Yes. 

Q. Do you know Mr. Freedman? A. Yes, sir. 

Q. Do you recall having some business transactions in 
connection with that building early in 1941 or late 1940? 
A. I do. 

Q. What was the nature of the transactions? A. They 
were efforts on the part of the receiver and myself to sell 

this building, which was an estate of the closed bank. 

• • • • • 

110 Q. What did Mr. Freedman do toward consum¬ 
mating any negotiations? A. He brought an offer 

to the receiver to purchase the property at 816 K Street. 
There were several offers, I think, that were received at 
that time. 

Q. Who made the offer, do you recall? A. I think the 
offer was made by the Peoples Mortgage Company, pre¬ 
sented by Mr. Freedman, one of its officers. 

Q. Do you remember whether any money was deposited 
on account of this offer? A. My best recollection is that it 
was $1,000. 

Q. Then what became of the offer? A. The offer was 
recommended to the Comptroller of the Currency by the 
receiver, and they approved the acceptance of the offer. 
Subsequently, I believe an order nisi was prepared and 
presented' to the court. 

111 Q. In order to acquaint the jury with what you 
mean by an order nisi, it was necessary for the court 

to approve every offer the receiver received for the sale 
of bankrupt property? A. Yes. 
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Q. When you say an order nisi was prepared, you sim¬ 
ply mean that this court was presented with this offer of 
the Peoples Mortgage Company, and it had to be approved, 
and that is why this order w in was issued ? A. Xot ex¬ 
actly. I think the order nisi cited that the offer had been 
received, and that in so many months and so many days 
if a better offer was not received, this would be accepted. 

Q. In other words, this order nisi required that this 
offer be published and the receiver was authorized, if a 
better offer isn't received within a certain time, to accept 
this offer which would stand approved? A. That is right. 

Q. What happened next in connection with this offer 
of the Peoples Mortgage Company? A. I believe the re¬ 
ceiver’s office agreed to help the purchaser in obtaining 
first mortgage money from the Reconstruction Finance 
Corporation. I think—I know that I obtained the blank 
application for Mr. Freedman from the Washington office. 
They were given to Mr. Freedman, according to my best 
recollection, and returned after having been pre- 
112 pared by him. They were then sent to Richmond. 

Q. Did you go to Richmond with him? A. I 
did. 

Q. You did? A. Yes, sir. 

Q. On more than one occasion? A. On one occasion. 

The Court: Will you please state what your pur¬ 
pose was in going to Richmond with him? 

The Witness: The application for the mortgage 
had been received by the Richmond office of the RFC. 
They wanted additional information, and Mr. War- 
dell, the receiver, ordered me to go down with Mr. 
Freedman and see if we could give the necessary 
information for them to make the loan on this build¬ 
ing. 

By Mr. Halper: 

Q. Mr. Johnson, when did you go to Richmond with 
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Mr. Freedman? A. In the early part of 1941. I don't 
know whether it was January or February. 

9 9 

Q. Did Mr. Freedman say anything to you about leases 
upon the property that he was attempting to acquire, or 
having obtained any leases ? A. 1 think he did. 

113 Q. Do you remember whether there was a lease 
for the upper floors? A. I know there was talk of 

leasing the upper floors. 

Q. Do you know any of those gentlemen back there 
(indicating); Mr. Garabedian, Mr. Bedrosian, and Mr. Nal- 
bandian? A. I just know them by sight; I couldn’t tell you 
their names. 

Q. Can you remember whether or not you did see them 
at some time or other? A. I did. 

Q. Tell me where and when you saw them; and which 
one of them? A. I saw the smaller and the larger of the 
three men in the receiver’s office on K Street. That must 
have been either early in the spring or the early part of 
June 1941. That was while these negotiations were going 
on. 

• • • * • 

114 A. I was present at a conversation between one 
of them and the receiver. 

Q. By the receiver, you mean Mr. Wardell? A. Yes. 
Q. What w*as the conversation you overheard? A. i 
don’t just recall. It was just about the building and the 
fact that settlement had not been made on the building. 

Q. When you speak of “settlement” you mean settle¬ 
ment of the purchase price? A. I do. 

115 Q. So that Mr. Freedman could acquire title? 
A. That is right. 

Q. That discussion was with one or the other of them 
at the receiver’s office? A. Yes. 

Mr. Halper: That is all. You may inquire. 
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CROSS EXAMINATION by Mr. Austin: 

Q. Mr. Johnson, what eventually became of the offer 
of the Peoples Mortgage Company for this property and 
the order nisi and so forth! A. I believe the order msi 
was confirmed. I don’t remember what happened after 
that, because I have left the employ of the receiver. 

Q. Do you know of your own knowledge, your own per¬ 
sonal knowledge, that the loan was eventually obtained by 
Mr. Freedman in Richmond in June? A. It hadn’t when 
I left. 

Q. Now, were you still with the receiver when he moved 
his office to the Chandler Building at 1427 I Street? A. 
Yes, sir. 

Q. Did you ever see any of these people there? A. 
That is the time I spoke of a few minutes ago. 

Q. Oh, I see, at the I Street office. All right. 
Then you left the employ of the receiver, and you 

116 didn’t see these men any more after you left? A. 
No, sir. 

Q. Or know anything more of what happened? A. No. 

# * m • • 

Q. You don’t know what finally became of this property, 
and this proposed purchase? A. I know the property was 
sold. I know' the bank was closed and the depositors paid 
their last dividend. 

Q. Eventually it w*as sold, but you don’t know whether 
it w’as sold to these people? A. No, sir. 

Q. Do you know T what rent w r as being paid at the 

117 time you were negotiating with these men in 1941 
for the upper floors? A. Either two hundred or two 

and a quarter a month, as I recall. 

Q. What business was being conducted by the tenant? 
A. At tbat time the tenant was conducting the D. C. Ho¬ 
tel. 




54 


121 By Mr. Halper: 

Q. When you handled this transaction, you arc 
sure that the Peoples Mortgage Company signed a contract 
and put up a deposit of $1,000, and then you submitted it to 
the court? A. That is, the purchaser actually put up a 
deposit of $1,000 and signed a contract with the receiver. 

122 . Q. In which the purchaser agreed to buy and the 
receiver agreed to sell? A. Yes, sir; that is true. 

I also remember in connection with that that Mr. Warded 
insisted that I get a copy of the minutes of the corporation. 

Q. You got a copy of the minutes of the corporation? 
A. Yes, at that time. 

Q. So that was a binding contract, and if the court ap¬ 
proved the sale, Mr. Warded would be compelled to sell 
and Mr. Freedman and the mortgage company were obliged 
to buy? 

• • • • • 


123 Simon S. Freedman 

one of the defendants, was called as a witness in his 
own behalf. 

• • • • • 

Q. What is your business? A. Real estate broker. 

• • • • • 

Q. In 1941, were you engaged in business then? A. 
Yes, sir. 

124 Q. Same as you are now? A. Yes, sir. 

• • • • • 

125 Q. Mr. Bedrosian paid one month’s rent? A. 
That is correct. 

Q. What happened to the $2,000? A. I gave it back. 

Q. What happened to the $315? A. I wrote a check 
and offered it to them, but they refused it. 

Q. What did you do with it? A. I still have it and am 
holding it for them. 

• • • • • 
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126 By Mr. Halper: 

Q. What was said about the ownership of the 
property at the time this lease was entered into? A. I 
told them of the tenant in there. I showed them where I 
had ordered the title at the District Title Insurance Com¬ 
pany at 1413 I Street, and I gave them the index and the 
case numbers. 

Q. As a matter of fact, you had ordered title? A. Yes, 
sir. The title is all right. 

Q. You actually did put up a deposit of how much with 
the receiver? A. One thousand dollars. 

Q. And the company signed the contract? A. The Peo¬ 
ples Mortgage Company signed the contract for the 

127 purchaser. 

Q. Did you then have an order presented to 
the court to approve the sale? A. The receiver prepared 
the order. 

Q. That was approved? A. Yes, sir. 

Q. Then, what did you do further? A. I then at¬ 
tempted to get a mortgage from the Perpetual Building 
Association and the American Security and Trust, as well 
as Thomas J. Fisher & Company. 

Q. When was that, Mr. Freedman? A. The early part 
of January, 1941. That was in an effort to settle for the 
purchase. 

Q. All right. What was your success in attempting to 
get a mortgage? A. It was impossible to get it, because 
the building was so depreciated and that neighborhood had 
fallen to such a low ebb that the mortgage company 
wouldn’t loan me on the appraisal of the building. 

Q. Did you tell that to these three men? A. They were 
there when I was making my arrangements. 

The Court: Ask him whether they knew of it. 
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By Mr. Halper: 

Q. Did you tell these men that you were negotiat- 

128 ing a mortgage ? A. Yes, sir. 

Q. All right. 

Now— 

Mr. Austin (interposing): When was this as to 
time? When was the first time they had that conver¬ 
sation? 

The Witness: When they brought in the lease and 
when it was ready to be signed, I told them that I 
. had put up a deposit. 

By Mr. Halper: 

Q. Are these cards of the District Title Company (in¬ 
dicating)? A. Yes, sir. They show actually what was 
done in the case. 

Mr. Austin: Your Honor, I object to this. They 
are self-serving. 

There is no evidence that we were a party to this 
• thing. 

By Mr. Halper: 

Q. Did you tell these three men that you put up a de¬ 
posit on the property? A. Sure. 

Q. Did you tell them that you signed a contract? A. 
Yes, sir. 

Q. Did you tell them that the court passed the contract? 
A. Yes, sir. It had to be advertised in the papers for a 
certain number of days before it was legal. 

Q. Did you tell them that you were endeavoring 

129 to get a mortgage to complete the purchase? A. 
Yes, sir. 

Q. Was all of this told to them while the transaction 
was going on? A. Yes, sir. 

Q. Did you go to Richmond? A. I went to the RFC, 
and they approved a loan of $50,000, of which there is a 
copy of it in the files. In that file right there, Mr. Halper. 

Q. I will show you this file here, Mr. Freedman, (indi¬ 
cating) and from here down ask you to state what it is. 



(Witness examines a file.) 

A. Here it is. 

Q. No. I want you to take that file and I want you to 
state what those papers represent. 

Mr. Austin (interposing): Do they have anything 
to do with the business? 

By Mr. Halper: 

Q. Do you have any acceptances? A. Yes; evidently 
this is it. This is my effort to get a mortgage to settle for 
the building with the receiver (indicating a paper). 

Mr. Austin: Your Honor, I submit that is not the 
issue at all. What he did is beside the point. There 
is only one issue here. Did he represent to these 
130 people that he was the owner of the building? 

The Court: Yes; that is the transaction. 

By Mr. Halper: 

Q. Mr. Freedman, all these transactions here show ac¬ 
quisition of the property, and that you were trying to ob¬ 
tain a mortgage. 

Did you advise these people about it? A. Yes, sir. 

Q. Did they know before they signed the contract and 
lease with you what the status of the property was in rela¬ 
tion to ownership? A. They absolutely knew without any 
question of doubt that I did not own the building. 

Mr. Austin: Your Honor, I move to preclude that 
answer. How can he get that in evidence? 

The Court: Yes. 

The Witness (at the same time Mr. Austin was 
speaking): Both were satisfied with my offer before 
the lease was signed. I told them I would give them 
every preference if they were willing to put up a 
bonus. 

By Mr. Halper: 

Q. The point I wish you to tell is how you were related 
with the property when you didn’t have title and merely a 
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contract to buy. Did you tell them that? A. I told them 
that I had a contract to purchase it. I told them 

131 that I deposited $1,000, which was given to Mr. 
Wardell, the receiver of the District National Bank. 

Q. Did they ever go to Mr. Warded’s office with you? 
A. Yes, sir. 

Q. How many times, approximately? A. At least six 
or seven times. One of them lived around the corner from 
my office, and he was in my office daily. 

Q. What was the discussion at Mr. Ward ell’s office? A. 
I saw Mr. Warded about the refusals of the various mort¬ 
gage associations. 

The Court: What mortgage are you speaking of? 

The Witness: The mortgage to settle for the 
property. One of the boys sat in there. They sat 
there for a few minutes. Then they waited outside. 

By Mr. Halper: 

Q. Eventually you acquired the property? A. No, sir. 
It was impossible to get the mortgage. 

The Court: You acquired the property? 

The Witness: No, sir. 

By Mr. Halper: 

Q. Did you get your money back ? 

Mr. Austin (interposing): I object. 

The Witness: I forfeited the $1,000. 

Mr. Austin: I don’t think, your Honor, that that 
is proper evidence at ad. It is utterly immaterial 

132 what happened in any of these transactions. There 
is only one issue here. Did he represent to these 
people that he was the owner of the property, and 
did he own the property, and was he able to dedver. 

The Court: The objection to this question is sus¬ 
tained. 


141 By Mr. Austin: 

Q. Mr. Freedman, is the Peoples Mortgage Com¬ 
pany in existence now? A. Yes, sir. 






Q. It is? A. Yes, sir. 

Q. What are its assets? A. We have two collateral 
loans; one with the Lincoln National Bank at Seventh and 
D Streets, and one with the Liberty National Bank at Fif¬ 
teenth and I Streets. 

Q. What do you mean by “collateral loans’’? A. They 
are our second trust notes payable by customers and placed 
in the bank for collection, and the payments are liquidated 
through the bank. 

142 Q. What is the present aggregate value of those 
notes ? A. I am trying to figure it in my mind. 

Q. That is all right. Take all the time you need? A. 
To the best of my knowledge, around $4,000. 

Q. What is the security on them; what is the security 
on the one in the Lincoln Bank? A. The balance on the one 
in the Lincoln National Bank is, possibly, $1350. 

Q. No; I mean, what is the security? What is the secur¬ 
ity that covers that amount? A. Pardon me? 

Mr. Halper: He wants to know what is the collat¬ 
eral. 

The Witness: The collateral consists of second 
trust notes secured on real estate. 

By Mr. Austin: 

Q. Washington real estate? A. Yes, sir. 

Q. Is the other one also on real estate? A. Yes, sir. 

Q. When this corporation was formed, what did its 
assets consist of? A. We deposited in the original account 
of the Peoples Mortgage Company, when it was opened, in 
the Lincoln National Bank at Seventh and D Streets, upon 
the receipt of a certified copy of the charter that the attor¬ 
ney—Mr. Goodman—sent to me. We had to exhibit 

143 that to the bank, I believe. The first check was is¬ 
sued by Mr. Goodman, and he sent it down w r ith the 

books and the various things necessary to make the de¬ 
posit. 
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Q. What property did you own! A. We deposited in 
the Lincoln National Bank—I think it was—a thousand dol¬ 
lars or fifteen hundred dollars, and then we owned the 
furniture and fixtures. 

Q. Where did you get the furniture and fixtures! You 
already had those articles, didn’t you! A. No. We bought 
them for the corporation. 

Q. You bought them for the corporation! A. Yes, 9ir. 

Q. Out of this money that you deposited at the Lincoln 
National Bank! A. We bought the first piece from the 
Commercial Office Furniture Company, and then we bought 
more as the business required it. 

Q. But you started with no particular assets in the way 
of paper—trust paper—you started simply with money that 
you, yourself, put in; isn’t that true! A. Yes, sir. But 
we had acquired the notes of business first. 

Q. You do not now recall what the exact amount was 
that you started with in the Lincoln National Bank! 
144 A. It has been seven years ago, Mr. Austin. I would 
have to refer to the bank book. 

Q. Even for seven years ago, certainly, when you start 
a thing like a corporation, could you have a pretty distinct 
recollection of what you had done and just exactly what you 
started with! A. I believe I answered that when we went 
and put $1,000 or $1,500 in when that account was open¬ 
ed. 

Q. I believe you and Mr. Johnson stated—I may be 
wrong—but my recollection is that he stated that you had 
bought the building in the name of the Peoples Mortgage 
Corporation! A. Yes, sir. 

Q. As a matter of fact, wasn’t it brought in the name 
of Sallye Gerstein? 

Mr. Austin: Just a moment. May I have the rec¬ 
ord in the case! 

(The Clerk handed a document to Mr. Austin.) 
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Mr. Halper: I will concede that, your Honor. 

Mr. Austin: Just a moment, please. 

By Mr. Austin: 

Q. Mr. Freedman, you employed Mr. Bettleman to rep¬ 
resent all the defendants, did you not? A. Yes, sir. 

h>. I ask you to look at this answer filed by you and 

145 the other defendants in this case, with the exception 
of the Maryland Casualty Company, and referring 

to the answers of the defendant Sallye Gerstein, and will 
you be good enough to read that paragraph? 

(The witness read the paragraph referred to.) 

Q. Does that refresh your recollection on that proposi¬ 
tion? Do you still say that the Peoples Mortgage Company 
purchased that building, or attempted to purchase it? A. 
The purchaser’s name, Mr. Austin, is a matter of record, 
and the order nisi —can I look at it? 

Q. Mr. Freedman, I gave you a very simple question. 
You are not a foreigner, and 1 think you understood it per¬ 
fectly well. I would be happy if you would answer it di¬ 
rectly, and if you want to make an explanation, it is per¬ 
fectly all right with me. I asked you if you still believe 
that the Peoples Mortgage Company attempted to pur¬ 
chase that building? A. Yes, sir. The Peoples Mortgage 
Company made the contract with the receiver. 

Q. Now, I am going to ask you if you will read this (in¬ 
dicating a newspaper advertisement)? A. I can’t see it, 
Mr. Austin. I am sorry. 

Mr. Halper: Let me read it. I will read it. 

Bv Mr. Austin: 

Q. This is your property, is it not, and you turned 

146 it over to Mr. Halper; is that not a fact? A. That 
is not so. 

Mr. Halper: I will read the notice. May I have 
your Honor’s permission to read this paper? 





The Court.; Yes. 

(Mr. Halper thereupon read the newspaper ad¬ 
vertisement pertaining to the order nisi for the pur¬ 
chase of the building involved, in the amount of $72,- 
500.) 

By Mr. Austin: 

Q. Now, Mr. Freedman, Justice Laws signed that order 
nisil A. That is what this notice says. 

Q. Do you recall that part of this order says, “Has re¬ 
ceived an order from Miss Sallye Gerstein for the purchase 
of this property”? A. Yes, sir. I recall that now. We 
asked her to act as a trustee so the Peoples Mortgage Com¬ 
pany could have endorsed the mortgage to the RFC Corpo¬ 
ration when they made that loan. 

Q. When the trustee purchased that property then it 
was not being purchased by the Peoples Mortgage Corpo¬ 
ration? A. That is right. 

Q. As a matter of fact, Mr. Freedman, at no time did 
the Peoples Mortgage Corporation have a thing to do 
with this thing; isn’t that true? A. That is not 
147 true. The Peoples Mortgage Company dealt with 
the: receiver. 

Q. You w^ent to see him? A. Sure. 

Q. You went to Richmond? A. That is right, with Mr. 
Johnson. 

Q. He was the assistant receiver? A. That is correct. 

Q. As a matter of fact, that buy at the time looked like 
a beautiful buy at the bottom figure, because the receiver 
was anxious to dispose of that property? A. It was the 
last remaining asset at the bank. 

Q. They wanted to close it out, and didn’t Mr. Warded 
tell you so many times? A. Oh, yes, sir. 

Q. That he wanted to get rid of it? A. That is cor¬ 
rect. 
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Q. You knew that as well, and finally negotiated for the 
building? A. Finally it was disposed of at $52,500. 

Q. That is not the point, and even an offer of $72,500 
it was a great big buy for you? A. You are wrong about 
the offer, Mr. Austin. The contract purchase price was 
$72,000 all cash. 1 couldn’t make settlement. I forfeited 
$1,000 and that was lost. 

148 Q. What do you mean t A. It was an all-cash deal, 
and I had to put through a mortgage to pay for it. 

Q. You don’t want this jury to believe that it was $72,- 
000, as you said— A. (Witness interposing) That cost us 
$5,000. 

Q. If that is a mistake in that item in the paper, I am 
going to ask you to read it again handing the witness a 
paper). 

Mr. Iialper: I will concede that the price was 
$75,500. 

By Mr. Austin: 

Q. When you stated that it was an all cash offer net, 
that is so far as the receiver is concerned, and he is not go¬ 
ing to accept any paper back, or any trust, and that you 
had to make arrangements for the full amount; isn’t that 
what you meant when you said that the receiver wanted an 
all-cash settlement? 

Mr. Halper: I think counsel is arguing instead of 
letting the witness testify. 

Mr. Austin: He threw out a statement that it was 
an all-cash purchase. 

The Court: He may answer the question, if he 
knows. 

By Mr. Austin: 

Q. You knew perfectly well, Mr. Freedman, as a mat¬ 
ter of fact, you were endeavoring to get someone— A. 
(Witness interposing) Yes, that is what I was trying 

149 to do. 

Q. You were trying to get someone large enough 
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to swing that deal so as to assume ownership of the prop¬ 
erty? 

The Court: Just a minute. Suppose you reframe 
your question, Mr. Austin. 

By Mr. Austin: 

Q. You went to the RFC, didn’t you, for a loan? A. I 
went to the RFC, the American Security and Trust Com¬ 
pany, Thomas Fisher & Company, and the Acacia Building 
Association, as well as the "Washington Permanent Build¬ 
ing Association, and a number of agencies who loan money 
at 5M> percent, so I could raise a mortgage to get settlement 
on the property. 

Q. You went to the receiver? A. That is correct. There 
are some investors that have their own cash to make settle¬ 
ment on property. My original idea was to get this free of 
my mind, and Mr. Wasserman was going to get a loan, but 
he bought some ground elsewhere and he couldn’t make the 
deal. 

Q. Now, Mr. Freedman, I am going to ask you how these 
purchasers met and got together, and how they come in 
touch with each other. A. You mean the purchaser? 

Q. Yes. How did they know you wanted to sell out, 
and how did you know that they wanted to buy? A. 
150 I don’t get you, Mr. Austin. I am sorry. I don’t 
know what you mean by the “purchaser”. 

Q. How did you meet them? A. Who? 

Q. They; Mr. Garabedian and the others. A. Oh, they 
are not purchasers. They were the ones that were trying 
to make a lease, and they got the lease. I thought you were 
asking about a purchaser. 

Q. All right. A. Do you mean the prospective tenants? 

Q. Yes. A. Oh, I never knew them before they came 
to my office, Mr. Austin. I never knew them and knew noth¬ 
ing about them. Of course, they said they were interested 
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in the lease of the hotel. I asked them where they got the 
information from. They said that it was Mr. Platahon. 
That is the name they mentioned. 

Q. Who is he? A. He owned some real estate in Wash¬ 
ington, and is a friend, and had an office four or five doors 
away from the Peoples Mortgage Company on New York 
Avenue in the nine hundred block. 

Q. Isn’t it a fact that they said that somebody took them 
to you, and that you said that you owned the property, and 
would give a lease on the conditions they stated, 
151 namely, $4,000 bonus and $350 rental? A. No, sir. 

Part of your statement is correct, Mr. Austin. I 
never told them that I owned the property. I told them that 

I had tried to purchase the property. 

• » * • • 

162 RE-DIRECT EXAMINATION by Mr. Halper: 

Q. Mr. Freedman, Sallye Gerstein actually did 
make that offer for this property, is that right? A. That is 
correct. 

Q. Who put up the $1,000? A. The Peoples Mortgage 
Company. 

Q. Sallye Gerstein did not put it up? A. No, sir. 

Q. Was she an officer of the corporation? A. That is 
right; absolutely. 

mm*#* 

177 CHARGE OF THE COURT. 

The Court: Ladies and gentlemen of the jury, 
you will understand from vonr previous experiences as 
jurors in this court that you are the sole judges to deter¬ 
mine the issues and the facts in this case. It is my duty to 
give you the law applicable to the case, and the law which 
you will apply in determining those issues and facts. 

It is, of course, essential that you understand the 

178 issues and the facts, and in order that you may un¬ 
derstand why you are to determine those issues and 
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facts it is the duty of the Court to assist you as much as he 
may in defining and explaining to you what the issues and 
the facts are. 

In doing so, you must keep in mind this fact: That it is 
neither my purpose nor my desire to inform you in the 
slightest extent in determining what the facts are. 

If I should sav anything that you mav conclude or that 
may indicate that I have an opinion one way or the other 
whether this issue or that fact has been established, or 
has not been established, you better disregard such a posi¬ 
tion, as it will not be intended as such. I certainly desire 
to express no opinion one way or the other. 

First, I think I may simplify matters to some extent by 
informing you, and instructing you, that the evidence in 
the case, under the law, is not sufficient to justify a ver¬ 
dict against the defendant Berman. Hence, you may elim¬ 
inate him as one of the defendants. The elimination of Mr. 
Berman as a defendant should not in any way affect the 
determination of your verdicts as to the other defendants. 

It is conceded that the written lease-contract which was 
offered in evidence, and which I shall refer to as the writ¬ 
ten lease-contract hereafter, was executed by the Peoples 
Mortgage Company and Sallve Gerstein, and that Simon 
S. Freedman signed the lease-contract as President of the 
Peoples Mortgage Company. 

179 This lease-contract, by its terms, gave to these plain¬ 
tiffs the right to use the upper floors of the building 
located at 816 K Street, Northwest, known as the D. C. 
Hotel, for a period of ten years for the rental specified in 
the lease-contract. The plaintiffs contend that the written 
lease-contract in itself constitutes the entire agreement 
relative to the rental of the property at the time of the exe¬ 
cution of the lease on January 30, 1941. 

It is rather important to keep in mind the respective con¬ 
tentions of the two parties because by keeping that in 
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mind you will observe what the real points and disputes 
are. 

The defendants contend that there was another inde¬ 
pendent, separate and distinct agreement between the par¬ 
ties which was, that the defendants claimed before the 
written lease was executed, to the effect that the defend¬ 
ants did not own the property, but were undertaking to 
acquire the title, and that if the defendants were not suc¬ 
cessful in acquiring title the written lease would not be¬ 
come a binding agreement. 

The plaintiffs contend that there was no such ownership 
as the defendants claimed there was, and that they did not 
learn of the fact that the defendants did not have title to 
the property until after the execution of the written lease- 
contract. 

It is conceded further that the defendants did not 
180 have a title at the time of the execution of the written 
lease-contract on January 30, 1941. It is further 
conceded that they never did acquire the title and did not 
deliver possession of the premises to the plaintiffs on 
March 1, 1941. The plaintiff’s were entitled to possession 
of the premises on March 1, 1941, unless the agreement 
and understanding which the plaintiffs contended existed, 
did not exist. 

Hence, the first question of fact, the first disputed ques¬ 
tion of fact, for you to determine is whether there was an 
agreement and an understanding between the plaintiffs 
and the defendants that the written lease-contract should 
be binding and in effect if and unless the defendants be¬ 
come owners and have title to the premises. 

If you find from the evidence that the written lease-con¬ 
tract dated January 30, 1941—by that contract I mean the 
written contract—constituted the only agreement between 
the plaintiffs and the defendants, you should find for the 
plaintiffs, and if you further find that the plaintiffs suf¬ 
fered damages because of their failure to obtain the posses- 
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sion and the use of the premises, you should fix the 
amount of the damages. 

If you conclude that there was not an agreement and an 
understanding between the plaintiffs and the defendants, 
and that the written lease-contract was not in effect, 

181 and if you find that they were not owners of the 
premises and did not have title to the premises, then 

you will have to find for the defendants. 

Counsel has requested me to inform you—and the re¬ 
quest is a proper one—and I do inform you in this connec¬ 
tion, that the mere knowledge of the fact alone, if you con¬ 
clude that the plaintiffs did have knowledge of the fact that 
Mr. Freedman was not the title holder, it in itself is not suf¬ 
ficient evidence to establish the existence of the agreement 
which the plaintiffs contend is an agreement. There must, 
in addition to the mere knowledge of the fact that Mr. 
Freedman did not have the title he said he did have, be 
also shown an agreement and understanding between them 
that the written lease-contract to be executed subsequent¬ 
ly was not effective until and unless he obtained title. 

Is that clearly stated? 

(No response by counsel.) 

The Court: If you conclude that your verdict should be 
for the plaintiffs you must specify which of tire defendants 
you render your verdict against. 

As heretofore noted, you are directed by the Court to 
return a verdict for the defendant Berman for the reasons 
noted. 

If you find for the plaintiffs, your verdict will be against 
the defendants Peoples Mortgage Company and 

182 Sallye Gerstein. 

If you find the plaintiffs should recover, your ver¬ 
dict will be against those two defendants. I am not telling 
you to return a verdict against those two defendants, but 
if you find for the plaintiffs it will be against those two de¬ 
fendants. 
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Now, the question is, in the event your v'erdiet should be 
against tiie tirst two defendants named, if you should re¬ 
turn a verdict against the defendant Simon S. Freedman 
personally, it must depend upon whether you find that Mr. 
Freedman was acting for himself personally in the trans¬ 
action described in the evidence, and was using the corpora¬ 
tion as an agency for the transaction of his own personal 
affairs. If you find that was the situation, then you may 
find against him personally. 

If you find that Mr. Simon S. Freedman acted for the 
corporation—the Peoples Mortgage Company—and that 
the corporation was the real party to the transaction, and 
what Mr. Freedman did was done in the interest of the 
corporation and not primarily for his own personal bene¬ 
fit, then you will not return a verdict against the defend¬ 
ant Simon S. Freedman. 

• • • * • 

If you conclude that your verdict should be for the 
plaintiffs, you should allow the plaintiffs such damages, if 
any, as you find and believe the evidence shows the 
1S3 plaintiffs have been damaged as a direct result of 
their failure to obtain the possession and the use 
of the premises from March 1, 1945 until March 1, 1955. 

The burden of proof in this case, as in all cases, is upon 
the plaintiffs to establish by the preponderance, or the 
greater weight of the evidence, the facts necessary to their 
recovery. 

It may be of convenience to you for me to again—in 
general terms of law—make another reference to what 
those three essential facts are. 

First, that the written lease-contract was the entire 
agreement. 

Second, that the failure to obtain possession of the prem¬ 
ises resulted in damages to the plaintiffs. 

Third, the amount of such damages, if any,—those are 
the principal facts which are disputed—the plaintiffs must 
establish before they can recover. 
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Now, by burden of proof—as that term is used—is not 
meant by the greater number of witnesses. When we use 
the term, burden of proof, we mean the obligation east by 
the law upon a party to establish the essential facts by the 
more credible and more convincing testimony. That more 
convincing testimony may consist of testimony of one wit¬ 
ness or a dozen witnesses. It may consist of one witness 
against a number of witnesses, or vice versa. In 

184 determining what is the more credible testimony the 
test is entirely to the greater weight of the evidence. 

You are the sole judges of the facts, and you will de¬ 
termine the weight of the evidence and the credibility of 
the witnesses. In determining the evaluation of those 
things, the way a witness testifies, you may take into con¬ 
sideration the attitude of a witness while on the stand; the 
appearance, the frankness and the conduct of the witness, 
or to the contrary, the interest he has in the result of the 
trial; whether reasonable or unreasonable, that witness' 
testimonv; or anv other fact or circumstance which comes 
to your knowledge as jurors, as in your good judgment 
adds to or decreases from the value of the testimony, you 
may so consider such testimony. 

If you should conclude that any witness has wilfully 
testified falsely as to any material fact regarding which he 
could not reasonably be mistaken, you may disregard his 
testimony in whole or in part. 

You must understand that what I snv to vou is not an 

* • 

implication that anyone has so testified one way or the 
other. I am giving you the rule of law for you to apply 
in your consideration of the facts in the case. 

You will keep in mind that you will be questioned when 
you return to report a verdict as to who you find for, the 
plaintiffs or the defendants. 

If you find for the defendants and each of them, 

185 and against the plaintiffs, as I recall you do here in 
this jurisdiction, that will end the case. 
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If you conclude that your verdicts should be for the plain¬ 
tiffs, then you will be asked in what amount and against 
which defendants. 

I explain that to you, or call it to your attention, so 
that you may keep it in mind when those questions are ask¬ 
ed when you return with your verdict. 

Have 1 overlooked some subject? 

Mr. Austin: Your Honor instructed that they may lind 
a verdict for the plaintiffs against both Mr. Freedman and 
the corporation. If they find for the plaintiffs, they should 
find for each of the defendants. 

The Court: Oh, yes. 

In the instructions I gave, you may find for or against 
any of the defendants or all of them. 

Any other suggestions ? 

Mr. Halper: No, sir, your Honor. 

Mr. Austin: No, sir, your Honor. 

The Court: Do you gentlemen have any formal excep¬ 
tions? 

Mr. Halper: I have after the jury retires, your Honor. 

The Court: What I have in mind is that when I asked 
whether there were any other suggestions which I should 
inform the jury about is this: Some times I over- 
186 look a subject about which the jury should be in¬ 
structed. I did not have in mind any exceptions, if 
vou have anv in mind. 

Mr. Austin: Your Honor, we are contented with the 
charge to the jury. 

• • • * • 

The Court: Let the record show that the jury had been 
asked to retire for the purpose of hearing counsels ’ ex¬ 
ceptions. 

My understanding of the law does not mean the excep¬ 
tions should be taken before the case is finally before the 
jury; otherwise, it is too late. I make that explanation. 

Mr. Halper: That is fine, your Honor. 




Mr. Austin: Your Honor, we note an exception to the 
form of action the Court took. That is subject to taking 
the case to the Court of Appeals. No formal exceptions 
were indicated before the jury retired. 

The Court: Will you indicate, at this time, what, in 
your opinion, is the objection of each of you, or what ex¬ 
ceptions have you as to the form of the charge? 

Mr. Austin: Your Honor, none to the form of the charge 
to the jury. 

Mr. Halper: I do except to the charge in respect to the 
measure of damages. I was going to renew my former 
motion. 

187 I also respectfully except to your Honor’s charge 
referring to Mr. Freedman as an individual defend¬ 
ant. 

Mr. Austin: In my own case, your Honor, I am reiterat¬ 
ing what I indicated before. 

There was no evidence, to my knowledge, of the existence 
of any oral contract, or reference made in the course of 
the opening address to a contract, no statement, at any 
time, that there was such a written contract in existence. 
Of course, to that point, I think the charge, therefore, 
should not have been made on that point. 

The Court: I understand you cannot submit to the jury 
an issue of fact, or as to the issue of an oral understanding, 
on the ground that there was no evidence to support it. 

Mr. Halper: Exactly, your Honor. 

Mr. Austin: That is right, your Honor. 

The Court: We will take a recess at this time. 

(Thereupon, a recess was taken at 3:06 o’clock p. m., 
and at 4:01 o’clock p. m., the jury returned when the fol¬ 
lowing proceedings were had): 

The Court: Have you agreed upon a verdict? 

A Juror: Yes, vour Honor. 

The Clerk: Members of the jury, I will first direct your 
attention to a verdict as to the defendant Arnold H. Ber¬ 


man. 
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Members of the Jury, the Court directs that you 
18S give a verdict in favor of defendant Arnold H. Ber¬ 
man, and so say you all? 

(The jury so indicated.) 

The Court: You recall my instructions as to the other 
defendants? 

The Clerk: Yes, sir, your Honor. 

There are three defendants remaining. The Peoples 
Mortgage Company, Simon S. Freedman and Sallve Ger- 
stein. I will ask you to give a separate verdict in each case. 
Who is your Foreman, please? 

A Juror: lam. 

The Clerk: Mr. Foreman, as to defendant No. 1, the 
Peoples Mortgage Company, how do you find, for the plain¬ 
tiffs or for the defendant? 

The Foreman: For the plaintiffs. 

The Clerk: In what amount? 

The Foreman: In the amount of ten thousand dollars. 
The Clerk: As to the defendant Simon S. Freedman, 
how do you find, for the plaintiffs or for the defendant? 
The Foreman: For the plaintiffs. 

The Clerk: In what amount? 

The Foreman: In the amount of ten thousand dollars. 
In all three eases we have decided that way. 

Mr. Austin: I thank you. 

The Court: It is necessary that you inquire as to 
189 the third defendant. 

The Clerk: As to defendant No. 3, Sallye Ger- 
stein, how do you find, for the plaintiffs or for the defend¬ 
ant? 

The Foreman: For the plaintiffs. 

The Clerk: In -what amount? 

The Foreman: In the amount of ten thousand dollars. 

The Clerk: Members of the Jury, your Foreman says 

that vou find in the sum of ten thousand dollars for the 
* 

plaintiffs, and so say you all? 
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(The jury so indicated.) 

The Court: Anyone disagree with the verdict as report¬ 
ed by the Foreman of the Jury? 

Mr. Austin: No, your Honor. 

The Court: Anything further to bring up at this time? 
The Clerk: No, sir. 

The Court: Members of the Jury, your Foreman has in¬ 
dicated your verdict in this case for all three plaintiffs in 
the sum of ten thousand dollars, and that is your verdict, 

so say you each and all of you. 

• • • • • 


190 Verdict and Judgment 


Charles Bedrosian, Vahan Garabedian, 
& Jake Nalbandian, 


Plaintiffs, 


vs. 


Peoples Mortgage Corporation, Simon S. 
Freedman, Arnold H. Berman, Sallye 
Gerstein and Maryland Casualty Co., 

Defendants. 


Civil No. 
13,928. 


This cause having come on for hearing on the 18th day of 
January, 1945, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Josephine G. Morton 
John E. Schench 
Oliver F. Schmidt 
Norma H. Kiep 
Jacques Abadie, Jr. 
Russell G. Patterson 


Harry W. Rector 
Walter A. Morton 
William B. Trunder 
Dorothy L. Seates 
Alice D. Motter 
George C. Strobel 
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who, after having been duly sworn to well and truly try the 
issues between Charles Bedrosian, Vahan Garabedian and 
Jake Nalbandian, plaintiffs and Peoples Mortgage Corp. S. 
S. Friedman, A. H. Berman, Sallve Gerstein and Mary¬ 
land Casualty Company, defendants, and after this cause 
is heard and given to the jury in charge, they upon their 
oath say this 18th day of January, 1945, that they find the 
issues aforesaid in favor of the plaintiffs against Defts. 
Peoples Mortgage Corporation, S. S. Freedman and Sallye 
Gerstein and that the money payable to him by the de¬ 
fendants by reason of the premises in the sum of Ten Thou¬ 
sand Dollars ($10,000.00). 

WHEREFORE, it is adjudged that said plaintiffs re¬ 
cover of the said defendants the sum of Ten Thousand Dol¬ 
lars ($10,000.00) together with costs, and the defts. Arnold 
H. Berman and Md. Casualty Co. recover their costs 
against the plaintiffs, and they find by direction of the 
Court, for the defendants Arnold H. Berman and Maryland 
Casualty Co. against the plaintiffs. 

CHARLES E. STEWART, Clerk, 
By Jacob Hornstein, 

Deputy Clerk. 


By direction of 
Justice John C. Collet, 

District Justice for the Eastern and 
Western Districts of Missouri. 
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IN THE 


United States Court of Appeals 

District of Columbia 


No. 9052 


PEOPLES MORTGAGE CORP., et al, Appellants 

v. 

BEDROSIAN, et al, Appellees 


BRIEF FOR APPELLEES. 


Appellees’ Exceptions to Appellants’ Statement of 

the Case. 

At the outset, we should be less than candid it' we did 
state that the Transcript of Testimony included in Appel¬ 
lants’ Appendix to their Brief not only does not contain 
the entire testimony and proceedings of trial, but, in addi¬ 
tion, is so grossly inaccurate and garbled that much of it 
is unrecognizable. It should be stated that this case was 
tried in a very measured and calm fashion; that relations 
among counsel were in excellent spirit and that the Trial 
Court was patient, considerate and courteous throughout. 
That on the occasions where motions were advanced, and 
the bench was approached or the jury excused, the argu¬ 
ments of counsel and the rulings of the Court were un¬ 
hurried and clearly enunciated. On several occasions the 
Court recessed to study the questions raised. Neverthe¬ 
less, the transcript contains, almost invariably, a statement 
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that “after a lengthy discussion, the following proceedings 
were had”, or a similar conclusion by the reporter. This, 
in the face of the fact that when counsel approached the 
bench, the reporter was placed squarely before the trial 
justice with counsel on each side of him. (Transcript, Pages 
26-27-28-33-107.) 

Why we do not now have the benefit of these arguments 
and rulings, and there were a number of them, we fail to 
understand, for the points raised are, we believe, import¬ 
ant to an understanding of the issues tried and to the men¬ 
tal processes and reasoning that impelled the Court to the 
rulings made. 

For example, counsel for appellants contended at trial, 
that, inasmuch as rents in the District of Columbia were 
frozen, the appellees, (plaintiffs below) were precluded 
from showing any damage under the doctrine, as advanced 
by appellants, that the test for the determination of damage 
was upon the then present value of the lease upon the open 
market. It was upon this position that the Trial Justice 
saw tit to permit the introduction of the evidence on dam¬ 
age, of which appellants now complain. Yet this does not 
appear in appellants’ argument and is occluded by vir¬ 
tue of its absence from the transcript. 

Yet we are persuaded that Counsel for Appellants will 
agree that, in substance, such a colloquy was had. We 
left the Court with a profound respect for the trial jus¬ 
tice's attainments and learning, but a perusal of the trans¬ 
cript of testimony might induce to a contrary view. 

Again, in many instances, the very questions and answers 
are palpably inaccurate and erroneous, and actually are the 
verv reverse of what the testimonv was. 

m •* 

An example of this is seen by reference to page 14 of 
the Appendix, page 16 of transcript, where we find the 
following: 



“Q. Mr. Garabedian, what business are you in now *. 
A. Automobile business.” 

What here appears as “Automobile business” should in 
fact be ” Hotel Business”. In justice it should be stated 
that plaintiffs are of Armenian birth and spoke with an im¬ 
perfect accent, but their faults were mainly of rapidity of 
speech and a tendency to keep their voices down. 

However, in the light of Garabedian’s subsequent testi¬ 
mony it is inexcusable that the reporter should have so 
misread his notes as to write Automobile for Hotel. 

it is also apparent that in some instances he so misread 
his notes as to create sentences in wliolecloth. 

Again (not in Appendix) on page 1G of transcript we 
find): 

“Where were you then '! 

A. I was working at 1006 Eve Street X. W. for a 
taxi man .” 

This also is in error. It should have been 

“1 was working * * # for a hotel man.” 

On Page 28 of Appendix (Page 53 Transcript) the plain¬ 
tiff Bedrosian is giving his testimony. 

We come to that portion which concluded “I went home 
and made a rent check for $315.” There then follows (ac¬ 
cording to the transcript on page 53 hut is omitted in the 
appendix): 

“I wanted to get Mr. Malloy— 

Q. (Counsel interposing) Wait a minute. 

The Witness (continuing his answer): I left 192S, 
1939, 1941, because I wanted to see Mr. Malloy. 

Mr. Halper (interposing): I couldn’t understand 
that answer. The jury couldn’t understand it, I am 
sure. Say that again. 

The Witness: We left the office and started to make 
a lease, a ten-vear lease, a straight lease, and I said 
‘All right’.” 
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Now, liow it was possible i'or tiie reporter to mistake tlie 
answer given on repetition for suck meaningless language 
as “i left 11)28, 11)31), 11)41, ” especially so while setting at 
the very feet of the witness and in a courtroom devoid of 
any persons except the few interested parties, it is dihicult 
to understand. 

W e are confident that much has been omitted from the 
transcript of the Court’s charge to the Jury and some of 
what is transcribed is not the language of the Court. 

On Page 151 of tiie Transcript and not included in the 
appellants’ appendix, but included in our appendix on 
page 11, the last line is reported as follows: 

“.Mr. Garbedian said that you said: ‘Yes, it is mine.* 
and do you remember saying so and so and winding up 
by saying: *1 will give you a lease when you give $4,UUO 
bonus and $350 rent’?’’ 


If counsel had ever used the above language, there can 
be no doubt that he would have received and deserved a 
censure of the Court for employing such meaningless and 
impertinent language. 

In point of fact, in framing the series of questions, of 
which the above is one, counsel was, indeed, reading from 
pencil notes, taken down by him at the time the case was 
first referred to him by the plaintiffs and constituted the 
precise and exact verbatim language given by the plaintiff 
Oarabedian to him; and, in cross-examining the defendant 
Freedman, (as may be seen by the preceding question taken 
from the transcript on the same page, which is: 

“{^. You heard Mr. Garbedian and Mr. Xalbandian 
testify that he came to you—In fact, I believe 1 can 
give you the text of the conversation.’*) counsel fol¬ 
lowed with the question, which, actually was: 

“l)o you remember saying ‘Yes, it’s mine’. And 
then you said ‘I will give a lease to you for ten years 
when you give me $4,000 bonus and $350 rent.’ ” 
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It is apparent that the reporter, either misunderstanding 
his own notes when transcribing same, or failing to catch 
the language of the question at the time it was propounded 
and not making inquiry to ascertain the accuracy thereof, 
inserted in lieu of the words “a lease for ten Years’’ the 
words “baying so and so and winding up by saying:” 

On Page 66 Appendix (Page 178 Transcript) The Court 
in its charge is quoted as saying “In doing so, you must 
keep in mind this fact: That it is neither my purpose nor 
my desire to inform you in the slightest extent in deter¬ 
mining what the facts are.” 

The word shown as “inform'’ was indeed “ influence” 
and we submit that any experienced court reporter should 
have recognized it. The instant error is of small signi¬ 
ficance except that it indicates an ineptitude in either trans¬ 
cribing or interpreting his own word signs and if an error 
could be made on such an obvious word, what are we to 
expect on what is not so self evident? 

On page 67 of the Appendix (page 179 Transcript) the 
Court is reported as having said “The plaintiffs contend 
that there was no such ownership This has an unfamiliar 
appearance and sound to us. We recall no such crude and 
ambiguous phrasing. And only by inserting between the 
words “s'uch” and “ ownership” the additional words (or 
substantially similar words), “disclosure of the lack of” 
could the paragraph be made lucid for it would then read 
“The plaintiffs contend that there was no such disclosure 
of the lack of ownership.” 

On page 68 of the Appendix (page 181 of Transcript) 
the Court is quoted to have charged: “Counsel has re¬ 
quested me to inform you—and the request is a proper 
one—and T do inform you in this connection, that the mere 
knowledge of the fact alone, if you conclude that the plain¬ 
tiffs did have knowledge of the fact that Mr. Freedman 
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was not tlie title holder, it in itself is not sufficient evi¬ 
dence to establish the existence of the agreement which 
the plaintiffs contend is an agreement. There must in 
addition to the mere knowledge of the fact that Mr. Freed¬ 
man did not have the title he said he did have, be also shown 
an agreement and understanding between them that the 
written lease-contract to be executed subsequently was 
not effective until and unless he obtained title.” 

This, we are obliged to state, is, in its overall purport, 
completely inaccurate and self nugatory and is erroneous 
in ascribing to the Court the particular underlined lan¬ 
guage. 

What the Court said, in lieu of the Italic words, was sub¬ 
stantially “it in itself is not sufficient evidence to establish 
the existence of the agreement which the defendants con¬ 
tend is an agreement.” For obviously the Court could not 
have used the precise language attributed to it for the 
paragraph in its present form is self contradictory and 
meaningless. 

We make no claim to recall the exact words as they fell 
from the trial justice's lips, but the tenor and substance 
was unmistakeable; i. e. that the fact that plaintiffs had 
knowledge that the premises were not owned by the de¬ 
fendants was not in and of itself a bar to recovery unless 
in addition thereto the plaintiffs had likewise agreed that 
the written lease contract was to be of no effect, unless and 
intil the defendants acquired title thereto. 

And as may be seen the Court at this point addressed 

itself to counsel with the words “Is that elearlv stated?” 

% 

which is followed by the notation “(No response by coun¬ 
sel)”. 

Here then, was an immediate opportunity for either coun¬ 
sel to have corrected any patent ambiguity, yet we remain¬ 
ed silent. Obviously for the reason that in reality the 





Court had treated the question with clarity and succinct¬ 
ness and not in the words now* set forth by the reporter. 

Page 71 of Appendix (Page 185 of Transcript) at the 
conclusion of the Court’s charge there appears: 

“Have 1 overlooked some subject? 

Air. Austin: You Honor instructed that they may 
find a verdict against both Mr. Freedman and the 
corporation. If they find for the plaintiffs, they should 
find for each of the defendants. 

The Court: Oh, yes.” * 

We submit that this is incongruous. The statement 
ascribed to “Mr. Austin” as it stands is contradictory and 
devoid of understanding. And being so the Court would 
not have let it go with an “Oh, yes,” and it certainly would 
have confused the jury or at best have been meaningless 
to them. 

The substance of what counsel suggested was that if the 
verdict was for the plaintiffs the jury were to find against 
what defendants and in what amount. 

The fact that the jury did render a verdict against 
specific defendants and with a stated amount appears to 
indicate clearly that the language actually employed was 
without ambiguity and fully articulate. 

Page 70 of Appendix (Page 187 Transcript) note: 

“Mr. Austin: In my own case, vour Honor, I am 
reiterating what I indicated before. 

There was no evidence, to my knowledge, of the 
existence of any oral contract, or reference made in the 
course of the opening address to any contract; no 
statement, at any time, that there was such a written 
contract in existence.” (Italics ours.) 

Here again we have the reporter obviously garbling what 
was said, to the point of incoherence. First the word oral 
and then the word, written , for the same contract. We 
had reference to the fact that the alleged oral agreement 
to the effect that the lease contract was to be inoperative 
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in event the defendants failed to obtain title to the demised 
premises. Our point was that no evidence of any sort had 
been offered by defense to support this allegation in para¬ 
graph 0 of their pleas, and hence our contention was that 
the jury should be instructed to ignore sueh a defense. 

The language ol' the transcript, we respectfully suggest, 
fails to evince this, yet the Court’s response denotes no 
difficulty in understanding the point made. 

There are a great many other instances of glaring and 
palpable errors and virtual miscreation of testimony, of 
which the repeated use of the name of ‘‘lien Tepper” in 
lieu of “Harry Bettieman’’ is an indication, and of these we 
shall not give reference, for they would serve little pur¬ 
pose. 

YVe have been impelled to set forth the aforegoing ex¬ 
ceptions to the transcript from various considerations: 
First, if a matter is to be decided, it should, at least, be 
upon a true record of the proceedings below. Second, a 
normal concern for our duty to our clients and Third, that 
where the rulings of a Court are to be reviewed, it should 
be upon what actually occurred. 

It is regrettable and distasteful that this course entails 
a criticism of the competence of work of a reporter and 
we wish it were otherwise, but the unpleasantness therefore 
must fall upon the creator of the situation requiring such 
criticism. It should, in fairness to contending counsel, be 
stated as follows: Counsel for defendants delivered the 
reporter's transcript of testimony marked to indicate the 
portion of the testimony to be included in defendants’ 
brief, pursuant to this Court’s ruling No. 8781, Blake v. 
Trainer, and requested us to indicate our position thereto; 
that when we went over it, we called attention to him that 
the record was greatly erroneous, and that he frankly 
agreed. We thereupon urged upon him that we get to- 
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gether and make a correct record. We believe he intended 
so to do, but by reason of the pressure of time, tiled it with¬ 
out such corrections and without our suggesting additional 
testimony for inclusion in the record. Perhaps some of 
this failure to get together on this is due to us, for we 
might have gone ahead with suggested changes and inclu¬ 
sions for submission to our opponent, for we each had 
difficulty in getting in touch with each other. However, we 
wish to voice our profound respect for opposing counsel 
and to express complete belief in his honor and probity. 

in the corrections hereinabove attempted we believe coun¬ 
sel for defendants will concur, but, if otherwise, we shall 
direct ourselves to the points raised upon the basis of the 
record as transcribed. 

Appellees’ Supplement to Appellants’ Statement of Case. 

The appellants moved for a directed verdict on grounds 
that inasmuch as rents were frozen in the District of Co¬ 
lumbia the plaintiffs could not show any change or en¬ 
hancement of the value of the lease, so that no damage could 
be established. 

While not appearing in the transcript and hence not in 
appellants’ appendix, w^e are confident that the above will 
be conceded by appellants as substantially correct. 

On page 4 of appellants’ brief appears the terse state¬ 
ment “He (Freedman) informed the plaintiffs that he was 
not the owner of the property (R. 57) but merely had a 
contract to purchase it and had deposited $1,000.00 with 
the receiver of the District National Bank (R. 50-58).” 

We submit Page 57 shows no such admissible evidence 
as warrants the conclusion that “Freedman informed the 
plaintiffs that he was not the owner of the property.” Nor 
do we ever find Freedman ever stating that to be the fact 
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except by way of conclusion. Every effort to elicit from 
him the precise or substantial language employed by him 
in imparting such information was evaded. Appellants' 
App. 57—Transcript, Pages 137-151-152-155-156—Appel¬ 
lees’ App. 10-13. 


Argument. 

In cases arising from breach of contract, the method of 
determining the measure of damages is not a fixed formula, 
and may be of whatever character tends to place the in¬ 
jured parties in the position they would have been had 
there been no breach. 

Under Point (1) of Appellants’ Statement of Points 
on Appeal page 6 of Brief, it is contended that, “the meas¬ 
ure of the plaintiffs" loss, is the difference between the fair 
market value of the term and the amount of rent reserved, 
and absent evidence of the amount of such loss, there is no 
basis for the verdict of the jury.” 

We challenge appellants' delinition of the measure of 
plaintiffs’ loss for it is not only not the rule but is not so 
declared in the cases he cites in support thereof. Xor can 
we agree with the factual and legal conclusions drawn from 
said definition. 

Not only does he fail on this point in his “Argument” 
beginning page 7 of his brief, but resorts to the unique 
course of citing the cases of Allison v. Chandler, 11 Mich. 
542 and Eastman Kodak Company v. Southern Photo Ma¬ 
terials Co., 47 S. Ct. 400, 273 U. S. 359, 71 L. ed. 684 (cases 
which support the rulings of the Trial Court in the instant 
case) citing them for the sole purpose of distinguishing 
them from the case here. 

But a reading of those cases, exceedinglv well considered 
cases indeed, certainly does not support the fair market 
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value theory asserted by the appellants for their tenor 
entirely vindicates the propriety of the evidence admitted 
by the Trial Court. 

For in aiming at putting the parties in the position ap¬ 
proximating that in event of no breach, we must of necessi- 

tv determine the value of the lease. But assuredly not on 
** • 

the basis of its value on the open market, but on its value 
to the injured contractor and this is precisely what the 
Court sought to do. 

Appellants claim that in the instant case the plaintiffs 
were embarking upon a new venture whereas they were 
already going concerns in the cited cases. This, we do not 
believe, is a fair conclusion, for all three of the plaintiffs 
were at the time of trial in the hotel and rooming house 
business and had been for some years theretofore in the 
business area; were fully conversant with what the ex¬ 
penses of such a business were and what the income to be 
expected was, so that for practical purposes they were al¬ 
ready in the business. No evidence was offered to show 
that a change from theiT established localities to the one 
under consideration involved a change either in expenses, 
such as fuel, laundry, clerks, chambermaids and other op¬ 
erating expenses, or in income from the business. 

We adopt the above cited cases, and upon this point 
as well as appellants’ Point (2) Page 9 we urge a considera¬ 
tion of Palmer v. Conn. Ry. Co., 311 U. S. 544 decided Jan. 
(j, 1941 to which there were dissents but not to the doctrine 
enunciated with respect to the nature of the evidence of 
damages. For on Page 560 the Court says: 

“Nothing is more indicative of their value for lease 
or sale of the fee than past earnings. * * * Evidence 
of value would be made up of items of proof. One of 
the most important of these, * * * would be past earn¬ 
ings. 

“The Court has sustained recoveries for future 
profits over four years based solely upon evidence of 
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profits of an established business for the past four 
years. We there approved an instruction which told 
the jury, ‘Damages are not rendered uncertain because 
thev cannot be calculated with absolute exactness, it 
is sufficient if a reasonable basis of computation is af¬ 
forded, although the resuit be oniy approximate.’ ” 

We also urge a consideration of Hawkinson v. Johnston, 
122 Fed. 2d 724, decided Sept. 22, 1941. It was held on 
Page 731, Pars. 11 and 12 that “the rule for determining 
the damages in such a situation is no different than in any 
other case. The damages are not speculative merely be¬ 
cause they cannot be computed with mathematical exact¬ 
ness, if under the evidence they are capable of reasonable 
approximation.” 

In Paragraph 13 “The rule that damages which are un¬ 
certain or contingent cannot be recovered does not em¬ 
brace an uneertaintv as to the value of the benefit or gain 
to be derived from the performance of the contract, ’out 
an uneertaintv or contingency as to whether such gain or 
benefit would be derived at all. It only applies to such 
damages as are not the certain result of the breach, and not 
to such as are the certain result, but uncertain in amount.’’ 

We particularly urge the above two cases for in making 
his ruling permitting the evidence of which appellants 
complain, these cases were advanced by and discussed by 
the trial justice with counsel for the respective parties. 

Also upon Point (2) Page 9 of brief in citing the case of 
Weiss v. Revenue B. & L. Assn., 116 N. J. 208 our opponents 
contend this is on all fours with the matter here. We be¬ 
lieve there is a distinction. In that case there was in the 
premises upon which the action was predicated no existing 
rooming house business, the operation of which could have 
furnished some norm for the evidence received in the case 
below. In the case here, the premises were already being 
operated for hotel business by another party. The ap- 
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pellees here were already operating hotel businesses in local 
sections and were presently familiar with the maintenance 
and income to be derived. 

Here, all of the items were computed on a blackboard 
as the evidence was received, due allowance for the rent 
reserved was considered in the facts submitted to the jury. 
The Court, in the Weiss Case, supra, recognized the prin¬ 
ciple by stating on Page 210 “Ordinarily, the prima facie 
measure of damages for the breach of a contract is the 
quantum of loss consequent thereon. The injured party 
is entitled to the value of the contract to him. It was 
this that he lost by the default to the other."’ And cites 
in support Feldman v. Braufman & Son, Inc., Ill N. J. L. 
37 a case which we respectfully urge in consideration of the 
Weiss Case, supra. In the latter, the Court further stated 
there were two qualifications “First, the damages shall be 
those arising naturally, i. e., according to the usual course 
of things, from the breach of the contract, or such as may 
fairly and reasonably be supposed to have in contemplation 
of the parties * * # and second, they must be the reason¬ 
ably certain and definite consequences of the breach * * V’ 

This is precisely what we sought to, and believe we did, 
establish and, we respectfully contend, does not mean the 
value of the lease as construed and urged by appellants. 

The Weiss Case, we believe, is a decided about face on 
the Feldman Case supra, and falls back upon 5 Eng. Rul. 
Cas. 502 as the genesis of the general principle. We have 
come a long way from this and venture to suggest that the 
latter day decisions of our own courts constitute a fitter 
criterion for adjudication of controversies so numerous as 
those involving breach of contract. 

Even on the question of anticipatory breach Williston on 
Contracts, Volume Five, Page 3714, Sec. 1317 says: 
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‘‘Again it is oft^n thought that to allow a plaintilT 
to sue and recover full damages after some perform¬ 
ance by the defendant has been due but before the time 
for the completion of all his performance is to allow 
the doctrine of anticipatory breach, yet this is not the 
case. As soon as a party to a contract breaks any 
promise he has made, he is liable to an action. In such 
an action the plaintiff will recover whatever damages 
the breach has caused. If the breach is a trifling one 
such damages cannot well be more than the direct in¬ 
jury caused by that trifling breach. But if the breach 
is serious or is accompanied by repudiation of the 
whole contract, it may and frequently will involve as 
a consequence tha\ all of the rest of the contract will 
not be carried out. * * * The plaintiff is entitled to 
damages which will compensate him for all the con¬ 
sequences which naturally follow the breach , and, 
therefore, to damages for the loss of the entire con¬ 
tract. This is no different in principle from allowing 
a plaintiff in an action of tort for personal injuries 
to recover the damages he will probably suffer in the 
future." (Italics ours.) 

In Dement v. McNail, 281 S. \V. 128 (Mo.) the Court 
said: 

“It is impossible to lay down any rule of damages, 
for breach of contract, that can be justly applied in 
all cases in any particular class. Each case must, in 
great measure, be determined upon equitable prin¬ 
ciples, upon the particular facts by which each is at¬ 
tended, the controlling principle being that the one 
suffering from the breach should be fully compensated 
for all losses sustained. Other rules are merely aids 
to that end.’ 7 

Here the Trial Court would not permit plaintiffs to testi¬ 
fy as to what profit they expected to obtain from the lease, 
but did permit them to testify what in general the expenses 
and income would be. The modesty of the plaintiffs’ testi¬ 
mony is clear in that it showed only an approximate net 
return of $4,000.00 annually, whereas the verdict of the jury 
awarded them only $1,000 per year. Yet under the contract 
they were to pay a $2,000 bonus and a yearly rental of 
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$3,780. We respectfully suggest that there is a little of 
which the defendants should complain. 

In the long list of cases on the measure of damages for 
breach of contract continually runs the doctrine that the 
measure of damages for breach of contract is that sum 
which will put the injured party into the same position he 
would have been had contract been performed. 

We cite a few for the Court’s consideration. Frederick 
Raff Co. v. Murphy, 147 A. 709,110 Conn. 234; Olive Hill L. 
Co. v. Gay-Coleman E. Co., 51 S. W. (2d) 465, 244 Kv. 822; 
Buekholtz v. Green Bros. Co., 172 N. E. 101, 272 Mass. 
49; Security Stove & Mfg. Co. v. Am. Ry. Exp. Co., 51 S. W. 
(2d) 572, 227 Mo. App. 175. 

Moreover as will be seen, any evidence that tends to shed 
light on the extent or value of the subject under considera¬ 
tion is admissible, the weight to be given being another 
matter, and of course subject to rebuttal or contradictory 
evidence. In Union Pacific D. & G. Ry. Co. v. Williams, 3 
Colo. App. 526 the witnesses were men (not dealers) who 
bought and used such things in their business (farming) 
and based their judgment on their practical knowledge. 
The Court said “We are not disposed to say that, because 
there was no market value which could be proved, there¬ 
fore appellee should recover nothing, and in the absence 
of such proof, we think the testimony which was given was 
competent and proper for the purpose for which it was 
offered.” This is precisely the case here. That it is 
natural to resort to witnesses of the character of those 
employed is easily seen from counsel’s use of them. Faced 
with the necessity for establishing the value of the lease 
in question, in order to place plaintiffs in the position they 
would have held had there been no breach, what was more 
natural than to turn to the very persons, already familiar 
with the business, the maintenance and expenses thereof 
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and the income to be derived therefrom? This is surely 
the most accurate approach of which a thing in future is 
susceptible, as against a mere conclusion of a lease value 
on an open market. 

A place may have no desirability for a majority of pur¬ 
poses and be adaptable only to one use. it is speculation 
of the most inadequate sort to go along on appellants’ 
theory. The evidence received was the nearest approxima¬ 
tion. And standing without contradiction was properly 
before the jury. 

The defendants here offered no evidence to controvert, 
establish, or minimize the measure of damage, holding fast 
to the position that, by virtue of frozen rents, there could 
be no discoverable damage and hence no recovery. 

The principle declared in the above cited case of Union 
Pacific D. & G. Ry. Co. v. Williams is supported by many 
other decisions of which we cite a few. Tatro v. Baker, 
184 N. W. 449; Kansas City M. & 0. Ry. Co. of Tex. v. 
O ’Connell, 210 S. W. 757; Alabama Power Co. v. Armour 
& Co., 92 So. Ill (an excellent case): Mobile Light & R. Co. 
v. R. 0. Harris Gro., 88 So. 55, and Foster v. Bergin, 244 
S. W. 244. 

There are other authorities which recognize the right of 
the owner to evaluate his property. See Huddy’s Cyclo¬ 
pedia of Automobile Law, Vol. 17-18, Page 548 and Cham¬ 
berlain’s Modern Law of Evidence, Sec. 2143, also Rankin 
v. Caldwell, 99 P. 108. 

Individual Liability. 

While the law is clear that corporations may be held to 
answer in damages for torts, it is axiomatic that they can 
only act through sentient individuals, and that the corpora¬ 
tion has only such powers as are granted by its articles of 
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incorporation. It is further clear that no right to engage 
in deceit or fraud is accorded to corporations by their 
charter. 

It follows that every improper act, every inequitable and 
illegal scheme devised in the name of the corporation is 
conceived by an individual. 

While the corporation, for whose purposes^and to whose 
advantages these schemes are conceived, held to ac¬ 
count in those cases where it is clearly the act of the cor¬ 
poration through its governing officers, it is the law, and 
logically so, that the individuals who are parties to these 
improprieties are themselves liable as individuals. 

The Courts go even further and state that officers of a 
corporation are personally liable for certain acts, even 
where they have no personal knowledge. See Kavanagh v. 
Gould, 147 App. Div. 281, 131 N. Y. S. 1039; in which di¬ 
rectors are held liable to stockholders; Ashby v. Peters, 
128 Neb. 338, 258 N. W. 639 wherein it was held, following 
Hamilton Ridge Lumber Sales Corporation v. Wilson, 
(C.C.A.) 25 F. 2d 592, that “where the facts justify it, 
courts will look beyond the mere corporate entity to the 
persons who compose the corporation, and the rule is not 
limited to cases wiiere corporate entity has been resorted 
to for purely fraudulent and criminal purposes, but extends 
to acts amounting to constructive fraud only. * * # A cor¬ 
poration has no will of its ow T n, and its every act is the act 
of the individuals who are running it, and where fraud is 
commited by the corporation, it is time to disregard cor¬ 
porate fiction and hold the persons responsible therefor 
in their individual capacity.” 

In this case, appellant Freedman owned 9 8% of the stock 
of the Peoples’ Mortgage Corporation and completely 
dominated its entire course and affairs. Appellants’ App. 
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36-37, Transcript 81. It was lie, the individual, who made 
the false claim of ownership and title and it was he that 
used his corporation as the vehicle for the transaction 
which had its inception in the deceit and fraud practiced 
upon the appellees. Appellants’ App. 15, 16-29. 

The evidence of the appellees clearly establishes that 
Freedman claimed ownership of the demised premises, 
when in fact he did not own same. Appellants’ App. 15, 16, 
29. True, Freedman denies this, but for purposes of ap¬ 
peal, his denial is immaterial. It was for the jury to deter¬ 
mine the direction in which to place credibility and its 
verdict establishes it as a fact that Freedman did falsely 
deceive the appellees as to the ownership of the premises. 

Freedman’s own testimony on cross-examination demon¬ 
strated his unreliability for truth. Appellants’ App. 15, 
16, 29. 

The charge of the Trial Court to which counsel excepts 
was most generous in its tenor with respect to the rights 
of the defendant, Freedman, for, following the line of deci¬ 
sions above cited, a much more direct charge of responsi¬ 
bility, could, with propriety, have been given, and a claim 
for exemplary damages could have been urged by plaintiffs 
under the evidence. 

Moreover, the evidence of damage was completely unre¬ 
futed. The defendant had on hand at the trial, a real estate 
broker for the very purposes of giving testimony on the 
question of the value of the lease and elected not to use 
him. Xor did he himself take the stand or in any wise offer 
testimony or evidence of any kind or nature to refute the 
evidence of damage offered by plaintiffs. 

That of the plaintiffs was extremely modest and entirely 
free of enhancement and through a blackboard, showed a 
computation of figures which would have justified on the 
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part of the jury a verdict for about $40,000. He should 
not be heard to complain that the jury, which could, under 
the uncontradicted evidence, have rendered a larger sum, 
saw (it to make it Ten Thousand Dollars. 

While, under the reported language of the charge, it does 
not appear that the Court instructed the jury to the effect 
that if they found that there was any deceit practiced by 
the defendant, Freedman, the act was his personally and 
not that of the Peoples Mortgage Corporation, it is most 
certainly a fact that counsel for plaintiffs so argued to the 
jury without objection. 

It is likewise a fact that the conduct, demeanor and testi¬ 
mony of defendant Freedman was for the jury’s observa¬ 
tion and scrutiny and in three significant instances he was 
shown as at least unreliable. For example: 

1. His 5th plea alleges there was an agreement between 
plaintiffs and defendants that in event he failed to obtain I 
title to premises the lease was to be inoperative. Yet not 
one word of evidence or proffer of proof was put in to 
substantiate this plea. 

2. He made a self serving and unresponsive assertion j 
on the witness stand that he had offered Three Hundred 
and Fifteen Dollars ($1315.00) to counsel and under cross- 
examination admitted that he had not done so. See Trans- 1 

eript, pp. 126 & 132. j 

j 

3. He persisted in the unequivocal statement that he 
had put the deposit down on behalf of and in the name of i 

i 

the defendant Peoples Mortgage Corporation only to later 
admit that it was done in the name of the defendant, Sally ,! 
Gerstein, a fact which is admitted in the pleadings in para¬ 
graphs 5 and 6. Appellants’ App. 60-61-62. 

Moreover, although pressed for the precise language he 
employed in his alleged disclosure to plaintiffs that he was 

I 

i 

I 

i 

I 
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not tlie owner, but only a prospective buyer, be never was 
able to give a responsive answer, whereas each of the 
plaintiffs were direct and unequivocal in their testimony 
that he claimed to be the owner. Appellants' App. 57— 
Transcript pp. 137, 151, 152, 155, 156. Appellees' App. 
10-13. 

Under the circumstances, we submit, the claim of owner¬ 
ship, if the jury believed it to have been made, could only 
have been a personal misstatement of the defendant, Freed¬ 
man, for which he personally is liable. 

It is our belief that under the facts, we could have con¬ 
tended for exemplary damages, by reason of the fraud, 
for the construction of the truth of those facts was for the 
jury and that we forebore to do so is no grounds for com¬ 
plaint, upon the part of the defendant, Freedman, that the 
Court erred in submitting to the jury the question of 'wheth¬ 
er the defendant, Freedman, in making false representa¬ 
tions, was acting for himself or the corporate defendant 
or both. 

Conclusion. 

In conclusion, may we be permitted to state: 

There was affirmative evidence to the effect that the 
defendant, Freedman, claimed ownership of the premises 
in question; that he did not in fact have ownership thereof; 
that plaintiffs believed him to be the owner at the time they 
paid over the consideration and received the lease; that 
there was no evidence of whatever nature to support the 
defense alleged in Paragraph 5 of defendant’s plea to the 
effect that an oral contract existed between the contending 
parties whereby the said lease was to be inoperative and 
void should defendants not acquire title and ownership in 
said premises; and that there was proper evidence of dam¬ 
age without refutation by defendants. 
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Tliat therefore, it was within the province of the jury to 
find 

1. That there was a breach of contract. 

2. That there was misrepresentation. 

3. That there was damage. 

4. That the breach of contract was attributable to the 
defendants, Peoples Mortgage Corporation and Sallye 
Gerstein. 

5. That the misrepresentation could only have been 
made by a sentient being which in this case was Freedman. 

That by reason of the aforegoing facts the jury improper¬ 
ly rendered a verdict against all three defendants. 


Service on original copy. 


PHILLIP W. AUSTIN, 
Attorney for Appellees. 
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SUPPLEMENT TO APPENDIX. 

Case No. 9052. 

1 IX THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 


Charles Bkbrosian, Vaiiax Garabedlvx, 
Jake Nalbandiax. 513 F Street, N. AY., 
Washington, D. C., 

Plaintiffs, 

vs. 

Peoples Mortgage Corporation, a corpo¬ 
ration, 911 New York Ave., N. AAA, AA'ash- 
ington, I). C., Simox S. Freedman, 911 
New A'ork Ave., N. AY., AYasliington, D. 
C., Arxold H. Berman, 911 New York 
Ave., N. W., AYasliington, D. C., Sallye 
Gerstkin, 911 New York Ave., N. AAA, 
AA’ashington, 1). C., Maryland Casualty 
Company, a corporation, 1520 K Street, 
N. A\’., Washington, D. C., 

Defendants. 


Civil Action 
No. 13928 


Transcript of Testimony. 

* * • * • 

16 Mr. Austin: ( t ). AA’here were you then? 

Mr. Garbedian: A. I was working at 1006 Eye 

Street, N. A\ r . for a taxi man. 

• # # * # 

26 (After a short discussion on the objection, the fol¬ 
lowing proceedings were made:) 

The Court: Ladies and gentleman, I see absolute¬ 
ly no necessity for you remaining in the court room 
while we are discussing a matter of this kind. You 
may be excused until 2 o’clock. Please remember the 



2 


instructions given you before and do not allow any¬ 
body to talk about the progress of this case. 

to to to to to 

27 (After a lengthy discussion on authorities per¬ 
taining to the objection made by Mr. Halper the fol¬ 
lowing proceedings were had): 

The Court: We will take a recess until two o'clock. 

to to to to to 

28 (After a lengthy discussion between counsel and 
the court relating to the objection made by Mr. Hal¬ 
per, the following proceedings were had): 

to to to to * 

33 (After discussion between counsel and the court, 
the following proceedings were had): 

The Court: Mr. Austin, I assume you are through 
with your examination of this witness? 

Mr. Austin: That is right, your Honor. 

(Proceedings at the bench concluded.) 

• • * • # 

53 l wanted to get Mr. Malloy— 

Q. (Counsel interposing) Wait a minute. 

The Witness (continuing his answer): I left 1928, 
1939, 1941, because I wanted to see Mr. Malloy. 

Mr. Halper (interposing): I couldn't understand 
that answer. The jury couldn't understand it, I am 
sure. Say that again. 

The Witness: We left the office and started to 
make a lease, a ten-year lease, a straight lease, and 
I said: “All right.” 

# • • to # 

(JS By Mr. Halper: 

Q. The $1500 check was put up two months after 

the lease was signed? A. Yes. 

Q. The $2,000 check was returned six months after the 

lease was signed? A. Pardon me. When I take that $1500 
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I want to take it to Mr. Freedman, and i take tliat $1500 
cheek and we go over to Mr. Freedman, because maybe it 
will help out. I talked to him, and lie took the cheek to Mr. 
Wardell. 1 couldn't do anything, and lie wouldn't give 
it back. 

Q. You did try to help Mr. Freedman? A. Oh, yes, i 
could help the man to get this property. 

0- That was two months after— A. (Witness inter¬ 
posing) Yes, sir. 

Q. (Continuing)—the lease was signed, you carried 
$1500 to take to Mr. Wardell to help to get the property; 
is that right? A. Yes, sir. 

Q. When you did that, you knew Mr. Freedman was 
having difficulty about getting the property; isn't that 
right? A. Xo, I didn't know that. 

Q. If he did not have any difficulty, why was it neces¬ 
sary for you to bring up any reserve money to help in the 
way of $1500? 

00 Mr. Austin (interposing): 1 wish you would use 
simple language with this witness. 

The Court: Did you understand the question. 
The Witness: Some I can't understand. 

By Mr. Halper: 

Q. I will repeat it. Mr. Bedrosian, I will ask you wheth¬ 
er you knew that Mr. Freedman was having trouble getting 
the property? A. I tell you two times I don’t know any¬ 
thing until Mr. Wardell tells me that he have trouble, and 
he only put up $1,000, and how does he expect to buy that 
property. 

Q. Mr. Wardell told you how does he expect to buy 
this property for only a $1,000 deposit? A. Yes. 

Q. Then Mr. Freedman was having trouble with the 
property? A. I don't know he was having trouble until 
after Mr. Wardell tell me. Mr. Wardell tell me he can’t get 



the property, because Mr. Freedman only had a $1,000 
deposit up. 

Q. You say now Mr. Warded said he was not going to 
get the place? A. Yes. 

Q. You knew that somebody was having trouble in get¬ 
ting the place, and you helped along with a $1500 check? 

Mr. Austin (interposing): We will concede that, 
70 your Honor. 

The Court: Can you tell me just who Mr. Warded 
was? 

The Witness: Mr. Warded, ready at that time I 
don’t know. Afterwards I find out Mr. Warded is 
a real estate man. I thought he was a friend. 

The Court: Did he own the property? 

The Witness: Xo, I don’t. 

The Court: Did he own the property? 

Mr. Austin (interposing): He was the receiver, 
vour Honor. 

Mr. Halper: He represented the comptroller in 
liquidating bankrupt properties. 

The Court: And this property was in that class? 

Mr. Halper: That is right, your Honor. 

The Court (to the witness): Did you under¬ 
stand that Mr. Warded was speaking for the owner 
of the property? 

The Witness: Xo. I didn’t pay any interest at 
ad. 

Mr. Austin (interposing): The Court wants to 
know whether you understand, in your own way, 
whether you understand that Mr. Warded was rep¬ 
resenting, whatever it was he did, the owner of 
this property? 

The Witness: I go to Mr. Grossman, and he tell 
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76 Excerpt from Direct Examination of Jake !7alb&ndia:s. 

Q. In all events, on March 1st, you did not get 
possession of the property? A. No. Wo didn’t have the 
property. 

Q. By the way, are you married'? A. Yes, sir. 

Q. ho you have a family? A. I got a wife, no children. 
(,). Is Mr. Bedrosian married? A. Yes, sir. 

Q. Has he any children? A. Yes, sir. 

Q. Does he have anv children, 1 asked vou? A. Sure. 
Q. How nianv? A. Two. 

( t ). Is Mr. Garbedian married? A. Yes. 

77 Q. Does he have any children? A. Two. 

Q. During all this time, while negotiations were 
going on with Mr. Freedman, were any of you working, or 
doing anything? A. Well, I don’t work. I don't work. 

Q. You mean that you were not doing any work at any 
time? A. I don’t work since that time until July 1st. 

Q. In other words, you were all waiting to get into this 
property? A. That is right. 

Q. During all the time you were hoping to get the place? 
A. Yes, sir. 

Q. Is Mr. Garbedian working? A. He works at the 
same place; the Union Hotel. 

Q. How about Mr. Bedrosian, does he have any work? 
A. Mr. Bedrosian wasn’t working all of the time. Mr. 
Garbedian, he rents and runs a rooming house. He has a 
rooming home. 

Q. During this time of the negotiations? A. Yes, sir. 
Q. You are sure about that? A. Yes. 

Q. Anyway, when did you eventually learn and finally 
learn that Mr. Freedman did not own this build- 
7S ing? A. That was the last part of May. 

Q. That was the last part of May? A. Yes, sir. 
Q. When did you give up hope of ever getting the build¬ 
ing? A. I gave up hope about July 1st. 
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Q. July 1st? A. Then I went to work, yes, sir. I 
didn’t work. I looked around there, and then I get a place. 

Q. What business are you in now, Mr. Xalbandian? A. 
Hotel. 

Q. Where? A. Alexandria, Virginia. 

Q. How large an hotel is it? A. Thirty rooms. 

Q. Thirty rooms? A. Yes, sir. 

Q. Do you think, from your experience, you are quali¬ 
fied to have an opinion of how much rent to pay for a place 

like that, with thirty rooms? 

* >» # # 

104 Mr. Wilson: I understand that I have the same 
objection, your Honor. 

The Court: That is right. 

Mr. Austin: That is all, Mr. Bedrosian; you may 
step down. Your Honor, the other testimony would 
be cumulative, and if they are willing to concede to 
that testimony being the same thing, it will save the 
time of the Court. 

Mr. Halper: Yes, if you say so. 

♦ • * • # 

Mr. Wilson: Your Honor, I would like now to 
introduce and read to the jury the lease and also 
the bond given by these people, and also the bond 
which Mr. Freedman had to execute. 

Mr. llalper: 1 have no objection. 

Mr. Austin: 1 wonder whether it would save time 
10.) by merely reading the substance of it. If the jury 
takes the case, I have no objection to the jury taking 
the whole document with them. 

Mr. Wilson: All right, if there is no objection. 

1 will not read all of the lease, because it is very 
lengthy. 

However, it is stipulated that it was made and is 
dated the 30th day of January, 1941. It is made 
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by and between tbe Peoples Mortgage Corporation 
and Charles Bedrosian, Yahan Garbedian and Jake 
Nalbandian. 

The property is the D. C. Hotel, at S1G !v Street, 
Northwest, corner ol ; Ninth Street and New York 
Avenue. It covers the entire upper iloors, consist¬ 
ing oi' 5J rooms and baths, and is tor a term oi' ten 
years, commencing the 1st day oi -March, 1941, and 
ending the 1st day oi March, 1051, and is for $37,200 
payable in installments oi $315 monthly in advance 
at the office oi the Peoples Mortgage Company, 
Ninth and New York Avenue. It says that it is the 
business of a hotel and the renting oi rooms. 

Here there are some unusual features that are not 
generally used in this form of lease and agreement, 
in substance, it says that it is understood and agreed 
by the parties if the people vacate before February 
5th, the new lessee can take immediate occupancy, 
and they shall be given a minimum of one month 
free rent and lull use of the premium. 

10G Then the date of February 15th is mentioned. Of 
course, 1 could not make anything out oi that. They 
may have left out one figure. 

it looks like “five” up here, and farther down it 
says “February 15tlP\ Maybe they intended to say 
February 15th. in an event, it doesn’t make much 
difference, because it was to take effect if the tenants 
got out earlier. 

(Thereupon, Mr. Wilson read from and explained 
certain parts of the agreement between the Peoples 
Mortgage Company and the three plaintiffs; and the 
conditions of the bond, after which the following pro¬ 
ceedings w’ere had:) 

***** 

107 Mr. Austin: it is conceded for the purpose of 
argument that that was a substantial misrepresenta¬ 
tion within the meaning oi the language of the Code. 
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(After a lengthy discussion between Court and 
counsel, pertaining to the motion, as well as cases of 

law, the following proceedings were had:) 

* # * # 

126 Mr. Austin: What became of the money? 

The Witness: It is part of that money that was 
lost. 

Mr. Austin: Isn’t it a fact that you are here fight¬ 
ing for it? 

The Witness: I called you over the phone and 
asked you what to do with it. You hung up on me. 

The Court: Just a minute. I think all of you are 
out of order. Go ahead. 

* * # * # 

132 CROSS EXAMINATION: 

By Mr. Austin: 

0- A moment ago you said something about calling me 
on the phone and offering me $315 at my home, and that I 
hung up on you, didn’t you? A. Yes, sir. 

Q. As a matter of fact, Mr. Ben Tepper was your attor¬ 
ney? A. That is correct. 

Q. Do you recall that I could not speak to you and that 
I had not been at home, but at work ? A. That is correct. 

Q. Then I talked with you and told you on the phone 
that you had an attorney and that I could not talk to you 
and I hung up? A. Yes, sir; that is correct. 

Q. You never got to the point where you offered me 
$315; isn't that true? A. You knew what I called 
for. 

133 Q. You know what I told you? A. I called you 
on the telephone the first time, and, when you went 

to the receiver yourself, you admitted to Mr. Johnson— 
Q. (Counsel interposing) Were you ever in court be- 



9 


fore? A. 1 have never been in a court like this since I 
was born. 

The Court: You won’t he in this court again if 
vou don’t behave vourself. You answer questions 
like a witness should. 

By Mr. Austin: 

Q. Mr. Freedman, you are now at 1401 Florida Avenue? 
A. Yes, sir. 

Q. How long have you been there ? A. Since 1942. 

Q. What was that? A. September 1942. 

Q. September 1942 ? A. That is about right. Septem¬ 
ber 1942. The fall of 1942. 

Q. Whv didn’t vou state that vou had an office in the 
same place where Mr. Levin, another real estate operator, 
is located on Ninth Street just a few buildings above? A. 
Yes, sir, I was there a vear. We didn’t make anv money, 
and I moved out. 

Q. I thought you said you were on Florida Ave- 
134 nue in 1942? A. Since a year ago I was on Ninth 
Street. I couldn’t have been on Florida Avenue 

then. 

Q. How long have you been at 11 New York Avenue? 
A. I moved my office to New York Avenue in 1942. You 
are right. I was on Ninth Street for a year, and I couldn’t 
make any monev there. I took an office desk space at 1401 
Florida Avenue, Northeast. 

Q. Mr. Freedman, how many different business enter¬ 
prises have you been in since you have been in Washington? 
Mr. Halper: I have to object to that question, 
your Honor. 

Mr. Austin: I want to show to your Honor that 
this man is a very experienced businessman, and 
since his defense is such as it is, I think I have a 
right to go into that. 
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The Court: He can answer the question. Answer 
the question, Mr. Freedman. 

m * * * * 

135 Mr. Halper: Are you trying to find out what his 
experiences were? 

Mr. Austin: 1 am trying to show this court that 
he is a very experienced business man. 

Mr. Halper: I will admit his experience. He is 
an experienced man. 

# # # * m 

137 By Mr. Austin: 

Q. Mr. Freedman, suppose you tell me exactly 
what conversation took place out there when these three 
men went to see you about the purchase of this hotel? A. 
1 never knew them. I didn’t go to see them. They walked 
into mv office, and thev said that thev had heard that I had 

bought the District National Bank Building. 

* * # * # 

151 CROSS EXAMINATION by Mr. Austin: 

Q. What was the exact conversation, sir, as well 
as you can remember? A. That I would give them every 
preference for a lease on the hotel, and— 

Q. (Counsel interposing) Not any conclusions. When 
they came, what was the first thing said by them or by you? 
A. May I proceed. 

Q. Yes. A. When they came into my office, as I stated 
before, I had never jinet these gentlemen, and they said that 
they were interested in leasing the D. C\ Hotel. I told them 
that I had purchased the hotel by putting up a $1,000 de¬ 
posit, and would probably make settlement in thirty to 

six tv da vs. 

» •* 

Q. You told them that you had purchased the hotel? 
You didn't say you were purchasing it; is that correct? 
A. I had the building at 816 K Street. 

Q. You heard Mr. Garbedian and Mr. Nalbandian testi- 
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fy that lie came to you—In fact, 1 believe 1 can give you the 
text of the conversation. 

Mr. Garbedian said that you said: “Yes, it is 
152 mine.** And do you remember saying so and so and 
winding up by saying: “1 will give you a lease when 
you give me $4,000 bonus and $350 rent”? Were those 
incorrect statements? A. That is correct. 

Q. Do you remember him also saying: “Wait. I got 
to see another fellow about it’’? A. Who said that? 

Q. Mr. Garbedian. A. That he had to see another 
fellow? 


Q. Yes. A. That is correct. 

Q. l)o you remember him coming back with Mr. Xal- 
bandian? A. Xo. 1 think he came back with Mr. Bed- 
rosian. 

U. As a matter of fact, didn't he first come back with 
Mr. Nalbandian, and then went back again and after that 
came with Mr. Bedrosian? A. That may be so. 

Q. Isn’t it a fact that Mr. Bedrosian stated when he 
came back with him, and said to you: “Mr. Freedman, 
we can give you $2,000 bonus and $315 rent, and we want 
a ten-year lease, and that is the best we can do,” or some¬ 
thing to that effect: “Take it or leave it.’ ” Is that right? 
A. All of them were there. We discussed the offer. 

Q. Did that occur? A. There were other items, 
153 Mr. Austin that had entered into the consideration 
besides the bonus and the rental value. 

Q. Did that also occur, as I have just asked it? A. 
That is the gist of it. 

Q. What were these other items ? A. W’e talked about 
the heating of the building. I told them I would have to get 
a lease on the drug store and lunchroom on the corner in 
order to get my mortgage settlement. 

You see, the RFC wouldn’t permit the getting of the 
mortgage with the exception that I had leased the entire 
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The Court: He can answer the question. Answer 

the question, Mr. Freedman. 

***** 

135 Mr. Halper: Are you trying to find out what his 
experiences were? 

Mr. Austin: 1 am trying to show this court that 

he is a very experienced business man. 

Mr. Halper: I will admit his experience. He is 

an experienced man. 

***** 

137 By Mr. Austin: 

Q. Mr. Freedman, suppose you tell me exactly 
what conversation took place out there when these three 
men went to see you about the purchase of this hotel! A. 
1 never knew them. 1 didn’t go to see them. They walked 
into my office, and they said that they had heard that I had 

bought the District National Bank Building. 

***** 

151 CROSS EXAMINATION by Mr. Austin: 

Q. What was the exact conversation, sir, as well 
as you can remember ? A. That I would give them every 
preference for a lease on the hotel, and— 

Q. (Counsel interposing) Not any conclusions. When 
they came, what was the first thing said by them or by you? 
A. May I proceed. 

Q. Yes. A. When they came into my office, as I stated 
before, I had never met these gentlemen, and they said that 
they were interested in leasing the D. C. Hotel. I told them 
that I had purchased the hotel by putting up a $1,000 de¬ 
posit, and would probably make settlement in thirty to 

six tv da vs. 

• » 

Q. You told them that you had purchased the hotel? 
You didn't say you were purchasing it; is that correct? 
A. I had the building at 816 Iv Street. 

Q. You heard Mr. Garbedian and Mr. Nalbandian testi- 
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fy that lie came to you—In fact, 1 believe I can give you the 
text of the conversation. 

Mr. Garbedian said that you said: “Yes, it is 
152 mine.*’ And do you remember saying so and so and 
winding up by saying: “I will give you a lease when 
you give me $4,000 bonus and $350 rent"? Were those 
incorrect statements? A. That is correct. 

O. Do vou remember him also saving: “Wait. I got 
to see another fellow about it’’? A. W'ho said that? 

Q. Mr. Garbedian. A. That he had to see another 
fellow ? 

Q. Yes. A. That is correct. 

Q. Do you remember him coming back with Mr. Nal- 
bandian? A. Xo. I think he came back with Mr. Bed- 
rosian. 

O. As a matter of fact, didn't he first come back with 
Mr. Xalbandian, and then went back again and after that 
came with Mr. Bedrosian? A. That may be so. 

Q. Isn’t it a fact that Mr. Bedrosian stated when he 
came back with him, and said to you: “Mr. Freedman, 
we can give you $2,000 bonus and $315 rent, and we want 
a ten-year lease, and that is the best we can do,” or some¬ 
thing to that effect: “Take it or leave it.’ ” Is that right? 
A. All of them were there. W 7 e discussed the offer. 

Q. Did that occur? A. There were other items, 
Mr. Austin that had entered into the consideration 
besides the bonus and the rental value. 

Did that also occur, as I have just asked it? A. 
That is the gist of it. 

Q. W’liat were these other items? A. W’e talked about 
the heating of the building. I told them I would have to get 
a lease on the drug store and lunchroom on the corner in 
order to get my mortgage settlement. 

You see, the RFC wouldn’t permit the getting of the 
mortgage with the exception that I had leased the entire 


153 


Q. 
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tenancy of the building, and the drugstore on the corner 
was a part of it. 

Thev wanted to satisfy themselves as to the income. At 
the time I was negotiating with them, I was also negotiat¬ 
ing with Mr. Greenstein for a lease of the corner drug¬ 
store. 

Q. Confine your explanation to tho lease in question. 
That had no control over the other stores out on the lower 
floor, did it? A. It had no control, but I was trying to 
explain the proposition to you. 

Q. Did you suggest to Mr. Halper to ask questions along 
this line when they were on the stand? A. Did I what? 

Q. Did you suggest to Mr. Halper that he ask them 
questions respecting such a conversation between 
154 you and them when thev were on the stand? A. Xo, 
sir. 

Q. Did this occur to you for the first time right now? 
A. Sure. 

Q. Now, are you sure that you told them nothing at all 
except the leasing of the building upstairs? A. They were 
in the office, Mr. Austin, and they knew about it. I told 
them about the conditions. 

Q. You say in your office. This transaction took place 
for three or four days around the 27th of January, between 
the 27th and the 30th, and the lease was signed? A. The 
lease was signed. They were there for weeks and several 
months. lie lives around the corner. Mr. Garbedian was 
there almost daily. 

Q. Where does he live? A. Ninth and L. He has a 
rooming house around there. He was there daily. 

Q. Daily, too, and prior as well as after January 27th? 
A. Yes, after the lease was signed. 

Q. What was his purpose in being in there daily? A. 
They very frequently come in to see me and sit around. 
They talk for a few seconds and wait for me if I was busy, 
and then have a discussion with me. 
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Q. When the 1st of March came around, what did you 
toll them? A. I told them to please he patient. I 
133 was having every prospect of getting a loan to make 
settlement. I told them that Mr. Mansfield was the 
present tenant in the hotel, and would he until L was the 
record owner. 


Q. As a matter of fact, didn’t you tell them you were 
having trouble in getting them out of the building? A. 
Xo, sir. 

Q. Didn't you tell them that? A. Xo, I djd not. I told 
them that before I was the record owner, 1 could not give 
them notices or present such notices to the tenant. It 
couldn't have been done in any other way. 

Q. Did you ever state to Major Malloy that you were 
buying the property? A. Yes, sir. 

Q. When, and in what language? A. That I was pur¬ 
chasing the property from the receiver and put up a de¬ 
posit, and that we were probably going to get settlement 
as soon as the title could be read, which would be in about 
45 to 60 days. 

Q. When and in what language did you tell him that? 

A. He was only in mv office one time, Mr. Austin, and that 

was when he brought the lease back and everything was in 

order. At first I thought he drew that lease. Then I 

thought I drew it. It is vague to me, even now. 

* # # # # 
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